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Current Topics. 


Diplomatic Privilege. 
THE withdrawal last week of a sunimons against a defendant 


on the ground of his immunity from prosecution by reason of 


diplomatic privilege, is a reminder of a famous incident which 
occurred in the reign of QUEEN ANNE, and which has left its 
mark indelibly on our Statute Book. In 1708 the repre- 
sentative in this country of PETER THE GREaT, spoken of as 
the Muscovite Ambassador, was arrested for debt in a London 
street at the instance of certain tradesmen, they being under 
the belief, erroneously as it turned out, that he was about to 
leave the country without discharging his liabilities, and he 
was carried to a sponging house, where he was detained till 
bailed out by the Ears or FAVERSHAM and a London merchant. 
Naturally the ambassador was very wroth at the insult thus 
inflicted upon him, and so was Perer tHe Great when the 
matter was reported to him; indeed, he wrote immediately 
requiring that the culprits should instantly be put to death, 
but as things are not so managed in this country he had to be 
placated in some other way, and this was accomplished by the 
most humble of apologies accompanied by an assurance that 
an Act of Parliament would immediately be passed which 
would carry a perpetual record of contrition for the untoward 
incident, and would also render the repetition of such a 
calamity impossible for the future. Such was the origin of the 
Statute 7 Anne ec. 12, which, after reciting that 
turbulent and disorderly persons having in a most outrageous 
manner insulted the person of Andrew Artemonowitz Mattueof, 
Ambassador of his Czarish Majesty Emperor of Great Russia, 
her Majesty's good friend and ally, by arresting him, and taking 
him by violence out of his coach in the public street, and 
detaining him in custody for several hours, in contempt of the 
protection granted by her Majesty, contrary to the law of 
nations, and in prejudice of the rights and privileges which 


. ] 
severai 


ambassadors have at all times been thereby possessed 
of and ought to be kept sacred and inviolable,” proceeded to 
declare all proceedings against the ambassador to be utterly 
null and void, and to enact that all suits, actions and pro- 
ceedings against any ambassador were to be absolutely null 
and void. It is said that a copy of this Statute gorgeously 


bound was in solemn pomp conveyed to the Czar, but whether 
this placated him is not recorded. It has been held that the 
substantive part of the Act was only declaratory of the 
common law and of the law of nations. It may be added 
that ss. 1 and 2 of the Act of Anne, those containing the 
narrative of the outrage on the Ambassador and vacating the 
proceedings against him, were in 1867 repealed by a Statute 
Law Revision Act of that year, but the substantive provisions 
preserving the privileges of ambassadors and other diplomatic 
persons continue in full force. 


The Punishment of Young Offenders. 

Tue large proportion of crime committed by persons under 
twenty-two years’ of age is a matter of common knowledge 
and concern. One of His Majesty's judges recently said 
at the opening of Assizes that he and his brother judges 
were much troubled at this fact and adverted to a method of 
correction which doubtless has its place among other forms of 
punishment as a factor calculated to bring the youthful 
offender to a better mind. * There is no man or woman 
in this country,” the learned judge observed, “* who would 
say I was guilty of inhuman ideas, but I know myself, looking 
back on my own youth which was not too good, that I became 
what I hope I am, and grew up what I believed my parents 
would hope me to be, because when I did wrong I was 
corrected not by being sent for years to an approved school, 
but by that manner of correction which is so valuable to 
youth and which prevents them again from doing wrong 
without any loss of self respect, and without loss of humanity 
in those who administered that correction.” The learned 
judge expressed himself as well assured that the “ wave of 
sentimentalism ’’ which was passing over the country was 
not good for young people. If, he 
of reasonable and yet impressive correction for misdoings 


. 1 
said. one could see a way 


by young people it might bring them back to the straight path 
again, whereas they wandered away and were found in a 
court of that sort at the ages of seventeen or sixteen and a 


half.” Another aspect of the problem was considered by the 
Court of Criminal Appeal (Branson, HAWKE and MACNAGHTEN, 
JJ.) on the following day when a number of applications 
by young men against sentences to Borstal detention were 
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refused. According to the note on the matter in The Times 
a number of separate offences were committed in each case 
before the offender captured. MAcNAGHTEN, J., 
observed that some young persons seemed to think that they 
were entitled to say: ‘* However numerous the crimes I 
commit before I am caught, it is the Law of England that 
It was, the learned judge 


was 


[ must be put on probation.” 
said, time to dispel any such idea. Similar observations 
were made by Branson, J., in another case. In a third case 
Hawke, J., adverted to the reluctance on the part of judges 
to send young offenders to prison, and to the judicial apprecia- 
tion of the value of probation. There were, however, the 
learned judge intimated, cases where a deterrent as well as 
a reformative element was necessary, and Borstal had the 
advantage in such cases that offenders did not like it. 


Commercial Cases. 

SomE three years ago the London Chamber of Commerce 
urged in the course of a memorandum submitted to the 
toyal Commission on the Dispatch of Business at Common 
Law that judges in charge of special lists, such as those of 
the commercial court, were too frequently changed, with the 
result that the judge taking the interlocutory proceedings in 
a case frequently did not try it. According to a recently 
issued statement the Chamber is given to understand that 
the frequent changes and lack of continuity in the judges 
taking the list of commercial cases has caused much dissatis- 
faction among litigants in the commercial court. When the 
commercial list and the commercial court were instituted, the 
intention, the Chamber understands, was that the judge 
sitting in that court should also deal with interlocutory 
applications in those cases before trial, and this was for many 
years carried out, the judge of the commercial court sitting 
continuously for long periods. The Chamber also urges the 
importance of judges appointed to take the commercial lists 
being men who while at the Bar have practised regularly in 
the commercial court and so are completely familiar with 
this work. 
important in cases where questions relating to charter-parties, 
bills of lading and marine insurance are involved, as otherwise 


class of This is regarded as being especially 


unnecessary prolongation of trials with its attendant increased 
expense to litigants is likely to occur. It is stated, moreover, 
that in certain types of case commercial litigants might 
prefer to bring their disputes before the commercial court 
rather than arbitrate if they could be certain that their cases 
would be heard by a judge thoroughly familiar with the 
subject, and who would sit in the commercial court for a 
period of not less than, say, a year, so as to ensure that in 
the majority of cases tried by him he would also have heard 
the interlocutory applications. As readers are probably aware, 
the London Chamber of Commerce has during recent years 
had under consideration, from the point of view of the 
litigant, the whole subject of the state of business in the 
courts and the questions of delay and expense, and the 
subject was referred to a sub-committee consisting of two 
legal and four non-legal members. The matter referred to 
in the present paragraph was recently under the consideration 
of the Chamber’s Parliamentary and Commercial Law Com- 
mittee, and it is stated that a communication has been 
addressed to the Lord Chief Justice in the hope that it may 
be possible for the position to be remedied. 


Poor Man’s Lawyer. 

In the course of a letter sent to a meeting of the London 
Council of Poor Man’s Lawyers, recently held at The Law 
Society's Hall, to receive the annual report of the Bentham 
Committee for Poor Litigants, the Lord Chancellor expressed 
his interest and sympathy in the work which he described as of 
great benefit to the poor litigant and to society at large. 
The total number of cases for the past year, 675, is very 
similar to those of recent years, but the proportion of cases 
sent to honorary solicitors was very much larger. It 





is of 


Some interest to observe, and should, it is contended, 
afford a complete answer to certain criticisms which appear 
to have been directed against the committee, that out of the 
283 cases sent to honorary solicitors, 226 were settled out of 
court. The cases dealt with are of an infinite variety, but 
tenants’ difficulties, matrimonial differences, and running- 
down cases, form a large proportion of the whole. The least 
satisfactory side of the report appears to be the financial, 
a deficit of £339 having accumulated over the last five years. 
A garden party which was arranged by a committee of ladies, 
under the chairmanship of Lapy Hewart, took place recently, 
with the object of raising funds to deal with the deficit. 


The Collecting Charities (Regulation) Bill. 

Prospective legislation to curb the activities of those who 
prey upon the better instincts of the more gullible section 
of the community has already been mentioned in these pages. 
The Collecting Charities (Regulation) Bill is now being 
considered by a Joint Committee of the House of Lords and 
the House of Commons under the chairmanship of Lorp 
SranMorE. Among the evidence which has been taken is 
that tendered by Mr. J. Maxwe i, Chief Constable of 
Manchester, on behalf of the Chief Constables’ Association 
of Cities and Boroughs of England and Wales, representing 
121 chief constables. It the association was 
strongly in favour of regulations in connection with house-to- 
one of the matters with which it is proposed 
that legislation should deal—because of the prevalence ot 
organisations which were regarded with suspicion. There 
were, it was said, at least fifty organisations which came 


was said that 


house collections 


under that category operating throughout the country, 
and in one case it was found that slightly over Is. in the £ 
of the money collected was disbursed in relief. It was 


thought that legislation was urgently needed to curtail or 
prevent the operations of bogus charities, and Mr. MAXWELL 
had no doubt that the police authorities could effectively 
deal with the additional work and that the watch committees 
would support the chief constables in enforcing the measures. 
Approval was expressed of the recommendation contained 
in the Bill that collectors should be salaried or voluntary, and 
not paid by commission, and it was urged that the measure 
should be made to apply to sports and athletic grounds in 
view of the large number of collections made on such places. 
Commander E. R. B. Kempe, Chief Constable of Warwick- 
shire, agreed with the need for the measure on behalf of the 
county chief constables, and Sir JoserpH Lams, Chairman 
of the Police Committee of the County Councils’ Association, 
urged that the words “ any place of entertainment or refresh- 
ment’ contained in the Bill were not wide enough. The 
words should be such as to cover without possibility of doubt 
collections made in the entrance halls of clubs and _ hotels, 
and unlicensed collections by means of boxes in shops should 
be forbidden. 


Air-Raid Precautions. 

In our issue of 19th February we attention to a 
number of publications issued by the Home Office in connec- 
tion with the Air-Raid Precautions Act, 1937. Among them 
draft Air-Raid Precautions (General Schemes) 
1938, which specified among the matters as 


drew 


were the 
legulations, 
to which air-raid general precautions schemes should, in 
particular, contain provisions “ arrangements for receiving 
information with respect to impending air-raids, and for 
giving air-raid warnings.” An air-raid precautions memo- 
“The Air-Raid Warning System,” which 
has recently been issued by the Air-Raid Precautions 
Department of the Home Office, is concerned with the subject 
described in the above-cited passage from the regulations. 
It would not be appropriate to deal exhaustively with the 
matter covered by the memorandum in these pages, but it 
may not be out of place to give the briefest idea of its contents. 


randum, entitled 
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The system is concerned with the distribution of warning 
messages by telephone to pre-arranged recipients, and the 
memorandum gives a general description of the system with 
a list of warning districts and the places included therein, 
indicates the nature of the messages, and sets out the categories 
of the recipients. The areas to be covered by public warnings, 
the codes of public warning signals, and the selection and 
installation of instruments to be used in connection therewith 
are likewise indicated. Attention is drawn to the functions 
of local authorities in determining the appropriate telephone 
numbers for the receipt of warning messages and in supplying 
the same to the police when asked, and to the importance 
of the decisions of the responsible authorities as to the areas 
to be covered by public warning signals and the instruments 
to be used or installed in connection therewith. Readers 
desiring further information may be referred to the 
memorandum itself, which is published by H.M. Stationery 
Office, price 3d. net. 


Rules and Orders : Local Government Superannuation. 

Brier references should be made to a number of regulations 
recently made by the Minister of Health under the Local 
Government Superannuation Act, 1937. The Local Govern- 
ment Superannuation (Administration) (No. 2) Regulations, 
1938, have been made under s. 36 (6) of the Act, which 
empowers the Minister to make regulations for prescribing 
anything which under the Act is to be prescribed, and with 
respect to such administrative action to be taken by local 
authorities as is mentioned in the Third Schedule. They 
are principally concerned with the relations and. financial 
arrangements between an administering authority and any 
other local authority interested in the fund maintained by 
the administering authority, and they also provide for the 
exchange of information between local authorities on the 
transfer of anemployee. These regulations, dated 22nd June, 
are provisional, but on account of urgency came _ into 
immediate operation. They are published by H.M. Stationery 
Office, price 2d. net. A draft of the Local Government 
Superannuation (Reduction and Adjustment of Super- 
annuation Allowance) Regulations, 1938, has also recently 
been published (H.M. Stationery Office, price Id. net). The 
rules are concerned with matter dealt with in s. 31 of the 
Act and make provision for the reduction of superannuation 
allowances during re-employment, and also for the adjustment 


of superannuation rights on cesser of further employment of 


employees entitled to superannuation allowances. The 
Local Government Superannuation (Service of Registration 
Officers) Regulations, 1938, are a further set of draft rules 
which have recently been published. These have been made 
by the Minister of Health under Pt. IV, para. 2 (6), of the 
2nd Sched. to the Act, which provides that a transferred 
poor law employee who, having remained subject to the Poor 
Law Officers’ Superannuation Act, 1896, by virtue of the 
Local Government Act, 1929, ceased before the appointed day 
(Ist April, 1939) to be so subject, but, on or after the appointed 
day and within twelve months after he so ceased, and without 
having become in the interval subject to the Local Govern- 
ment and Other Officers’ Superannuation Act, 1922, enters 
the employment of an authority, shall become a contributory 
employee, and shall be a contributory employee whenever 
he is, without a disqualifying break of service, in the employ- 
ment of any local authority. The draft regulations deal with 
the various classes of case falling within the aforesaid provision, 
and in the course of a brief circular (No. 1712 8/8: H.M. 
Stationery Office, price 1d. net) the Minister points out that 
registration officers to whom certain of the regulations apply 
will not be entitled to reckon for superannuation purposes 
their prior service unless they make the payments specified 
therein. A further circular (No. 1717 8/9; H.M. Stationery 
Office, price 1d. net) deals with the two sets of rules previously 
referred to in this paragraph. 





Recent Decisions. 

In Haile Selassie v. Cable and Wireless, Ltd. (p. 565 of 
this issue), the Court of Appeal (Sir WILFRID GREENE, M.R., 
and Scotr and Ciauson, L.JJ.) reversed a decision of 
BENNETT, J., and held that proceedings for the recovery of a 
sum admittedly due under a contract relating to the trans 
mission of wireless messages between Addis Ababa and Great 
Britain did not implead a foreign sovereign state. The 
contract had been made by the plaintiff as the sovereign 
authority of Ethiopia. The court intimated that the action 
did not seek to interfere with any proved or admitted pro- 
prietary or possessory right belonging to the Kine or Iraty, 
who was recognised by His Majesty’s Government as the 
de facto Sovereign of Ethiopia and had put forward a claim, 
and the action was remitted to the Chancery Division for 
hearing. 

In Sammut and Another v. Strickland (The Times, \st July), 
the Judicial Committee of the Privy Council allowed an appeal 
by the Collector of Customs and the Lieutenant-Governor of 
Malta from a judgment of the Court of Appeal of Malta, which 
had reversed a judgment of the Civil Court of Malta, First Hall. 
The respondent, as attorney for her father, claimed the 
refund of a sum paid under protest in respect of Customs 
duties imposed on certain articles imported into Malta by the 
Temporary Additional Duties Ordinance, No. 27 of 1936, on 
the ground that the said Ordinance was null and void. Their 
lordships’ reasons for the decision are to be given later. 

In Re Cartwright ; Cartwright v. Smith (The Times, 2nd July) 
BENNETT, J., held that s. 75 (5) of the Settled Land Act, 1925, 
did not convert securities, in which capital moneys repre 
senting the proceeds of sale of freehold property comprised 
in a settlement had been invested, into real estate, and, 
therefore, that such securities were capable of being disposed 
of by a will made in France by a British subject domiciled in 
England, and admitted to probate under the Wills Act, 1861. 
Re Twopenny’s Settlement [1924] 1 Ch. 522, which was decided 
before the devolution of real and personal estate was the 
same, distinguished. 

In Octavabuhnen und Musikverlag A.G. and Others v. 
Skeffington and Others (The Times, 2nd July), Morton, J., 
declined to grant an interlocutory injunction to restrain the 
performance of a musical play on the ground that there were 
substantial questions of law and construction which would 
have to be determined at the trial and that the plaintiffs 
would not suffer that species of damage known as irreparable 
if the production took place. ’ 

In Ladbroke and Co., Ltd... and Others v. Abrahams and 
Others (The Times, 5th July), LAWRENCE, J., gave judgment 
for the plaintiffs—respectively bookmakers and commission 
agents, and conductors of pari-mutuel pools or totalisators 
on horse-races—who claimed declarations that the defendants 
had conspired to obtain from them money by fraud and 
had induced them to part with money by false and fraudulent 
misrepresentations in respect of racehorses. The jury 
found that three of the defendants conspired to defraud 
the plaintiffs, and in answer to the question whether the 
first-named defendant falsely and fraudulently represented 
that telegrams were handed in before the results of the 
races were known, stated that some were put in after time 
and some before the results of the races were known, and the 
names of the horses were added after the races. His lordship 
stated that all the papers in the case would be impounded, 
and sent to the Director of Public Prosecutions. 

In New College, Oxford v. Brooks and Another (The Times, 
5th July) Farwei, J., granted the plaintiffs perpetual 
injunctions restraining the defendants from carrying on or 
permitting to be carried on a night club or bottle party 
establishment on premises of which the plaintiffs were the 
owners and the first-named defendant a tenant under an 
underlease, and from operating the business of a yacht and 
theatrical club on the premises except between stated hours. 
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Criminal Law and Practice. 
BELIEF AS TO AGE. 
Tue Criminal Law Amendment Act, 1922, s. 2, 
the Criminal Law Amendment Act, 1928, 
teasonable cause to believe that a girl was of or above the 
age of sixteen years shall not be a defence to a charge under 
the Criminal Law Amendment Act, 1885, sections 5, 6 


as amended 


by s. 1, provides : 


provided that in the case of a man of twenty-three years of 


age or under the presence of reasonable cause to believe that 
the girl was over the age of sixteen years shall be a valid 
defence on the first occasion on which he is charged with an 
offence under this section.” 

This defence was set up in R. v. Banks [1916] 2 K.B. 621, 
to a charge of unlawful carnal knowledge of a girl under the 
of sixteen. The law then 5 (1) of the 
Criminal Law Amendment Act, 1885), that it was a sufficient 
defence for any person charged with an offence under thie 
section, if it was made to appear to the court or jury trying 


was (under s. 


age 


the case that the person so charged had reasonable cause to 
helieve that the girl was of or above the age of sixteen years. 
In that case the prisoner said that he had no idea that the 
girl was under sixteen and that he did not think about her 
but that she had the appearance of a girl of seventeen. 
Counsel for the prosecution exhorted the jury to protect young 
girls from men like the prisoner. 

The jury found the prisoner guilty, and on an appeal from 
conviction the late Mr. Justice Avory, delivering the judgment 
of the “Tn our judgment the phrase * had 
reasonable cause to believe’ means ‘ had reasonable cause to 
believe and did in fact believe,’ i.e., that the person charged 
believed on reasonable grounds that the girl was at least 
sixteen years of age.” He added that, while it was true that 
the attitude of prosecuting counsel should be one of impartiality, 
counsel’s exhortation to the jury was an error of taste rather 
than an actual irregularity, and the jury was not misled 

The law on this point was recently approved by the Court 
of Criminal Appeal in R. v. Harrison and Others (1938), 
82 Sou. J. 436. In that case four youths of ages varying from 
sixteen to eighteen years of age were charged with unlawful 
carnal knowledge of a girl between thirteen and sixteen years 
of and bound Curiously 
enough, all the appellants gave evidence similar to that given 
by the prisoner in R. v. Banks (above), to the effect that they 
thought the girl was over sixteen years of age, but had not 
troubled one way or another about her age at the time of the 
offence. A doctor and a police officer gave evidence that the 
girl seemed to be over sixteen. The jury were told that they 
had to consider whether the prisoners’ minds were directed to 
the question of the girl’s age. They found that the prisoners 
were ignorant of the law and had not considered the question 
of the age of the girl. 

The judgment of the Court of Criminal Appeal was given 
by Mr. Justice Branson, who said that the prisoners’ own 
evidence made it clear that none of them had in fact directed 
his mind to the question of the girl’s age, and none of them 
could in fact say that he believed that the girl was over 
sixteen years of age. His lordship quoted the passage from 
the judgment of Mr. Justice Avory in R. v. Banks cited above, 
and added that the court unanimously held that decision to 
be correct. As the law had been clearly and correctly put in 
the summing up to the jury, the appeal was dismissed. 

It has heen held that the question of reasonable cause to 
believe that a girl is under the age of sixteen is entirely one 
for the jury (R. v. Forde [1923] 2 K.B. 400). 
the narrowing down of the availability of this defence to 
persons of twenty-three years of age or under, together with 
the decision in R. v. Harrison, is that it is more difficult than 
ever to prove the defence to the satisfaction of a jury, whose 
knowledge of the world will make them aware, even in spite 
of assertions to the contrary by accused persons or their 


age, 


court, said: 


age, and were convicted over. 


The result of 


! counsel, that inexperienced youths do not often in fact direct 





their minds to the question of the girl’s age. At its highest, 
reasonable ground for belief that the over 
sixteen is a hair-splitting objection where there is no actual 
belief, and apart from any actual decision on the point one 
would have thought it obvious that actual belief must be 
proved in ord r to rebut a charge involving some degree of 


girl’s age 


was 


mens red. 





Liability for Fires. 


Tue lia‘ility of the owner of property for fire which starts 
on his property and spreads to other persons’ property differs 
according to whether the fire was one which was purposely 
kindled or otherwise. 

As regards an accidental fire, which does not arise from 
negligence or from the keeping of something which is of a 
dangerous nature, the position is covered by the Fires Preven- 
tion (Metropolis) Act, 1774, the operation of which is not 
confined to the Metropolis but is of general application. 
That Act provides that: “ No action, suit or process whatever 
shall be had, maintained or prosecuted against any person 
in whose house, chamber, stable, harn or other building, or 
on fire shall accidentally begin nor 
shall any recompense be made by any person for any damage 
suffered thereby, any law, usage or custom to the contrary 
notwithstanding.” The Act reversed a rule of the common 
law to the effect that a man was liable for the mere escape of 
fire, whether he was negligent or not, or whether or not the 
fire arose from the keeping of a dangerous thing. Bankes, 
L.J., in Musgrove v. Pandelis [1919] 2 K.B. 43, at p. 46, said 
that “ A liable at law for damage done 
by fire originating on his own property (1) for the mere escape 
of the fire: (2) if the fire was caused by the negligence of 
himself or his servants, or by his own wilful act : (3) upon the 
principle of Rylands v. Fletcher (1868), L.R. 3 H.L. 330 
The alteration which the statute effected was to give protection 
in cases falling within the first heading of liability mentioned 
It is plain that the statute did not touch the 
other heads of liability at common law.” There still remains 
therefore the law liability for fire arising from 
negligence or under the principle in Rylands v. Fletcher. 


whose estate any 


man Was common 


abov e 
common 


The two grounds of liability are distinct in law but in 
practice they often closely connected. Musgrove v. 
Pandelis, supra, was a cood example of this. 

The facts of that case were that the plaintiff occupied rooms 
over a garage where the defendant kept a motor car. The 
defendai t’s servant, who was not a skilled motor mechanic, 
started the engine, and, from some unexplained cause, without 
negligence on the part of the defendant’s servant, the petrol 
in the carburettor caught fire. If the servant had turned the 
petrol tap off the fire would have harmlessly burnt itself out. 
He did not do so, however, and the fire spread and burnt the 
car, the garage and the plaintiff's premises and furniture. 
It was held by the Court of Appeal, affirming Lush, J. : 
(1) that a motor car ready to start, or such a car in charge of 
an unskilled chauffeur, was an object within the Rylands v. 
Fletcher rule : and (2) that the fire which caused the damage 
was not the spark which took place in the cylinder and spread 
to the carburettor, but was the fire which spread from the 
carburettor to the car by reason of the petrol not being 
promptly turned off ; and that this fire did not begin accident- 
ally but was caused by the negligence of the defendant’s 
The defendant therefore liable. This case 
is interesting both for its facts and its The Court of 
Appeal decided that a motor car constructed in, or before, 
1919, a dangerous thing. But is a motor car 
any more dangerous per se than a domestic fire? Perhaps the 
House of Lords will some day supply the answer. 


are 


servant. was 


law. 
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In Musgrove v. Pandelis, Duke, L.J., made an interesting 
observation at p. 51. “If progressive stages may be 
regarded ” (and all the members of the court did pay regard 
to progressive stages) “ it was not a fire which began accident- 
ally without negligence at the stage when it became a con- 
flagration involving goods and premises. The question may 
some day be discussed whether a fire, spreading from a 
domestic hearth, aecidentally begins within the meaning 
of the Aet, if such a fire should extend so as to involve the 
destruction of property or premises. [I do not covet the 
task of the advocate who has to contend that it does.” 
\pparently Duke, L.J., had the principle of res ipsa loquitur 
in mind. A domestic fire does not spread, nor does a modern 
motor ear catch fire, with normal and careful user. Does 
not the spreading or the firing of a motor car of itself supply 
evidence of negligence ? It seems probable that it does, 
Uthough there is no authority upon the point. 

If in any case reliance is 
Rylands v. Fletcher, the which available in 
respect of that principle will, of course, apply. Instances 
of such defences, as applied to fires, would be that the spreading 
was the act of God, the King’s enemies, or the result of the 
malicious act of a stranger. Another defence is that the 
offending article was brought upon the plaintiff's land by his 
consent. Applying this to the case of a motor car in a com- 
mercial garage, the owner of the garage consents to the car 


defences are 


being brought on his premises, and if he wishes to sue the 
owner of the car in respect of a fire he will have to prove 
negligence and cannot rely upon the principle of Rylands v. 
Fletcher. The defence of statutory authority is also available 
in many cases. Railway companies are liable for fires caused 
by sparks from engines, but as a rule only if there is negligence 
on the part of the Company's servants. There is an exception 
in the case of damage to agricultural land or crops which is 
provided for by the Railway Fires Act, 1905, as amended by 
in Act of 1923. 

\s between landlord and tenant, a tenant is not liable to 
make good to the landlord damage done by an accidental fire, 
though he is liable if there is negligence on his part. This, 
of course, is subject to the terms of the lease or tenancy 
agreement. If the tenant covenants to repair, without an 
exception of damage by fire, he is liable to repair damage 
by fire, even accidental fire. 

When a fire brigade is called to premises which are on fire 
the liability of the owner to pay for the services rendered in 
putting the fire out depends upon whether the brigade is 
one maintained by, or by agreement with, the local authority 
in whose area the premises are situate. “In my view, a 
person is entitled to summon the fire brigade of the district, 
and to have the benefit of their services without paying for 
them,” per Lord Sankey, in Grays Thurrock U.D.C. v. Grays 
Chemical Works Itd. [1918] 2 K.B. 461. If the particular 
local authority does not maintain a fire brigade of its own, 
but has an agreement with another local authority for the 
use of its fire brigade, the ratepayer will still have the benefit 
of the brigade’s services free, because it is provided by the 
Parish Fire Engines Act, 1898, that where a fire engine is 
sent beyond the limits of a borough or district, in pursuance 
of any such agreement, the owner of the lands or buildings 
where the fire occurred shall not, by reason thereof, be liable 
for any expense or charge under the Town Police Clauses 
Act, 1847. The last-mentioned Act, it has been decided, 
does not authorise a charge against a ratepayer of the district 
supplying the brigade. On the other hand, if the local 
authority does not maintain a brigade, and has no agreement 
with another authority for fire services, or if a brigade is called 
to a district it does not serve by agreement, the owner is 
liable to pay for the services rendered to him, but he is liable 
upon contract, express or implied, and not by virtue of any 
statutory authority. 

It has been held that every loss, directly or indirectly, 
resulting from a fire comes within a policy of insurance against 


placed upon the principle of 





fire and includes damage done by water, throwing articles 
out of premises and even destroying property to prevent 
further spreading. The cost to the owner of the fire brigade’s 
services (if he is liable) is also recoverable under a fire policy. 





Company Law and Practice. 


Tur liability of a shareholder to pay to the company the 


nominal amount of his shares can be 


Satisfaction discharged not only by a payment of eash, 
of Calls but also by a payment of money’s worth : 
otherwise than there is nothing invalid in a company 
by Payment agreeing to issue fully-paid shares for 
of Cash. valuable consideration of any kind, as, 


for example, the transfer of property to 
the company or the rendering of services for the company’s 
benefit. Section 25 of the Companies Act, 1867, made 
payment in money's worth ineffectual unless a written contract 
was duly registered at or before the issue of the shares, and the 
absence of a properly registered contract involved the share 
holder in a continuing lability to pay the full amount of 
his shares in cash, notwithstanding that he had given money's 
worth to the company as consideration for the shares. That 
section was repealed in 1900, and though the obligation to 
register a written contract in such a case was preserved 
and is now regulated by s. 42 of the 1929 Act, the failure to 
register such a contract does not result in the shares being 
treated as unpaid, but renders the officers of the company 
liable to penalties. 

Although fully-paid shares can properly be issued for a 
consideration other than cash, it must not be thought that 
provided some consideration is given shares to any amount 
can be so issued and treated as fully paid in the hands of the 
allottee. The principles applicable are not for all purposes 
the same as those which apply to the question of what con 
sideration is sufficient to render a simple contract binding : 
in the latter case if the consideration has some value its 
adequacy is immaterial. Where, however, shares are issued 
as fully paid otherwise than for cash, it is not always the 
case that the adequacy of the consideration is immaterial 
to the question whether the shares are in fact fully paid. It 
is true that in the majority of cases the adequacy of such 
consideration cannot of itself be impeached ; in Ooreguin 
Gold Mining Company of India v. Roper [1893] A.C. 125, 
Lord Watson said that “so long as the company honestly 
regards the consideration given as fairly representing the 
nominal value of the shares in cash, its estimate ought not to 
be critically examined.” And in Re Wragg, Ltd. [1897] 1 Ch. 
796, A. L. Smith, L.J., said this: ‘‘ If the consideration which 
the company has agreed to accept as representing in money’s 
worth the nominal value of the shares be a consideration 
not clearly colourable nor illusory, then, in my judgment, the 
adequacy of the consideration cannot be impeached by a 
liquidator unless the contract can also be impeached ; and 
I take it to be the law that it is not open to a liquidator, 
unless he is able to impeach the agreement, to go into the 
adequacy of the consideration to show that the company 
have agreed to give an excessive value for what they have 
purchased.” 

It follows that persons can validly sell property to a 
company for fully-paid shares and make a profit by the 
transaction; the value paid to the company is measured 
by the price at which the company agrees to buy what it 
thinks it worth its while to acquire, and until the whole 
transaction is impeached, that is the only value to be con 
sidered in ascertaining whether money’s worth has been 
given for the shares so as to make them fully paid. But 
in the exceptional case, the inadequacy of the consideration 
be self-evident: suppose A contracts to supply a 


3 


may 
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company with 100 tons of coal, stated to be of a value of 
10s. per ton, as a consideration for 100 £1 shares in the 
company, 1.e., a value of £50 worth of coal for 100 £1 shares 
these shares would not be fully paid up. (See per A. L. Smith, 
L.J., in Re Wragg Limited, p. 836.) On the 
other hand, if the contract simply provided that the purchase 
price should be £100, the adequacy of the consideration 
would, I think, be immaterial in considering whether the 
contract is binding. <A might be good 
sideration for a promise to pay £10 so as to render the promise 
but it would not be money’s worth for the 
purpose of paying up £10 worth of shares. 

The proposition that shares may be fully paid otherwise than 
in cash is not restricted in its application to the case where 
If shares 
are issued for cash which is not at once paid in full and sub 
sequent calls are made, these calls result in a specialty debt 


supra, at 


eppercorn con- 
pep] 


enforceable : 


the shares are originally issued for money's worth. 


becoming due from the shareholder to the company : see 
s. 20 (2) of the Companies Act, 1929. In Re Wragg, Ltd., 
supra, Lindley, re pointed out that specialty debts, like 
other debts, discharged in ways than 
e.g., by payment, set-off, accord and satisfaction and release. 
He went on to say that subject to the qualification introduced 
in other words, the limited 


ean be more one 


by the doctrine of ultra vires, or, 
capacity of statutory corporations, any mode of discharging 
a specialty debt is as available to a shareholder as to any 
other debtor. “It is, however, obviously beyond the power 
of a limited company to release a shareholder from his obliga 
tion without payment in money or money’s worth.” That 
is to say, a call may by agreement be satisfied in money's 
worth ; but it is clear that in this case, too, the consideration 
which is given as money's worth must not on the face of it be 
inadequate or be otherwise illusory. The was 
put thus by Clauson, L.J., delivering the judgment of the Court 
of Appeal in Re White Star Line, Ltd. [1938] 1 Ch. 458: 


* In view of the principles to be deduced from the authorities 


position 


it is clear that a discharge by accord and satisfaction of the 
specialty debt resulting from a call must be subject to the 
qualification that the consideration which is given by way of 
satisfaction must not be a mere blind or clearly colourable 
or illusory, and that the question whether it is so or not 
is one of fact.” 

In the last-mentioned case company A was the holder of 
shares in company B on which the full amount had not been 
paid. Calls were made in respect of the amounts unpaid 
but these calls had not been satisfied by company A, which 
was consequently a specialty debtor of company B in respect 
of the calls. Company A put forward a scheme ofarrangement 
providing for the satisfaction of its debts by the issue to its 
respective creditors of deferred creditors’ certificates of the 
nominal amount of their respective debts. Company B 
agreed to be bound by the terms of this scheme, subject to its 
being confirmed by the court. The scheme was so confirmed, 
and deferred creditors’ certificates were issued to company B 
in respect of the unpaid calls on its shares held by company A. 
The effect of the certificates was, to put it shortly, that the 
right to the immediate payment of the debt was exchanged 
for a right to be paid the amount of it at an indefinitely 
postponed date, that the amount was to carry interest payable 
only out of certain profits, and that each certificate holder 
obtained a certain measure of control as one of the whole body 
of certificate holders over the conduct of the ) 
company A. 

In the subsequent liquidation of company B the liquidator 
contended that the unpaid calls had never been paid or 
satisfied; and the question came before the court for determina- 
tion, viz., were the deferred creditors’ certificates money’s 
worth so as to constitute a discharge by accord and satisfaction 
of the specialty debt resulting from the calls 7 The Court of 
Appeal held, on the facts, that they were not. After enun- 
ciating the principle which I have quoted above, Clauson, L.J., 


business of 





went on to point out that where the consideration accepted 
in respect of unpaid calls is a mere promise of deferred payment, 
with a liability for payment of interest in the meantime only 
out of contingent profits, the consideration is not ‘ money’s 
worth ” to the amount of the sum for which the shareholder 
is immediately liable. The matter was not so clear where, as 
in the present case, an advantage was, by the bargain, given 
to the creditor company by way of a measure of control over 
the debtor’s business being vested in the creditor company 
as part of the contract. But there was evidence before the 
court that at all material times the deferred certificates were 
worth less than their nominal value, and the court considered 
that the transaction was, in effect, a release of company A 
from a liability which it could not meet at the time in consider- 
ation of a limited obligation which was and was understood 
by everyone to be far less onerous than the obligation to pay 
the full amount of the calls. In the result, the court was 
satisfied that money’s worth was not in fact given, or, to put 
the matter in another way, that the consideration was colour- 
able or illusory in so far as it was represented as being of the 
value of the amount of the unpaid calls. 

Leave to appeal to the House of Lords was granted, so that 
more will probably be heard of the case. 








A Conveyancer’s Diary. 


A cAsE of interest, particularly to solicitors, is Re Rhagg, 
deceased, Fasten v. Boyd | 1938 | W.N. 258 ; 
82 Sou. J. 546. 
Bequest by From 1922, A.R., a solicitor, employed 
Solicitor of J.B., also a qualified solicitor, as his clerk. 
his ‘‘ Business.”’ By his will made in 1934 A.R. bequeathed 
to J.B. his ** business as a solicitor and the 
office furniture law books and other articles in my office.” 
In 1935 an agreement for partnership was made, under which 
J.B. was entitled to half the profits of the business, but no 
partnership deed was actually executed. A.R. died in 1937. 
Questions having arisen as to what was included in the 
hequest of the business, a summons was taken out asking 
the court to decide what was included in it, and in particular 
whether it included (1) goodwill, (2) debts due or to become 
due for costs and disbursements, (3) moneys at the bank, 
(4) any mortgages or loans, (5) the premises on which the 
business was carried on, (6) undrawn profits or share of 
undrawn profits, (7) the testator’s capital in the business. 


Meaning of 


The contention of the residuary legatees was that nothing 
passed under the gift except the goodwill or share of the 
testator in the goodwill. 

There have been several cases as to the meaning of the gift 
of a business. 

In Shaw v. Blake (1860), Johns 732, the gift was of ‘* the 
plant and goodwill of my business in Aldersgate Street.” 
It was held that the stock-in-trade and furniture in the house 
of business did not pass; but it appearing that the house 
was held by the testator on a lease of which a few years 
remained at a rack rent and exclusively for the purposes of 
the business, it was held that the testator’s interest passed 
under the b ‘quest. 

In that case it will be noticed the gift not of the 
‘ business,” but of the ‘ plant and goodwill of the business.” 

In Re Beard, Simpson v. Beard (1888), 58 L.T. 629, after 
directing that an inventory and account be taken of the 
assets and property of a brewery and maltster’s business carried 
on by him in partnership with another person, a testator 
bequeathed to his son “ All my right share and interest of 
and in the goodwill of the businesses carried on by me in 
conjunction with my said partner and also all my share 
right and interest of and in the brewery and premises aforesaid 
and all public-houses and other real estate forming part of 
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the partnership property and also all debts chattels money 
and personal estate forming part of the assets thereof.” The 
nventory and account when taken showed that in addition 
to the testator’s capital in the partnership there was a debt 
due to him from the partnership. It was held that this debt 
was not included in the bequest to the son. 

{ case which is much more in point is Re Barfield ; Goodman 

Child (1901), 84 L.T. 28. 

The testator in that case carried on the business of a solicitor 
under partnership articles, C. the active 
partner. The capital was a fixed sum, the profits to be divided 
equally after C. had taken £400 a year. Accounts were sub- 
mitted annually to the partners but were not signed by them. 
In these circumstances the testator made his will whereby he 
gave to C, “all my share and interest in the business of 
solicitors carried on by me and him as co-partners by virtue 
of the deed of partnership conditional on his acting as solicitor 
to my estate free of charge.” At his death moneys were 
standing to the credit of the testator’s capital account and 
there were undrawn profits. It was held that both the share 
of capital standing to the testator’s credit and of undrawn 
profits passed under the gift. 

In Re Hawkins (1913), 109 L.T. 969, a testator bequeathed 

husiness to his brother and his manager in equal parts, 
and it was held by Astbury, J., that the lease of the premises 
where the business was carried on, the balance at the testator’s 
hank and the book debts of the business all passed under 


with .:. being 


the hequest. 

In Re Rhagg it was conceded that the hequest Was hot 
adeemed by the testator having taken the legatee into 
partnership after the date of the will. 
after referring to the authorities, said that the 
must depend upon the 


Simonds, J., 


meaning of the word ** business ” 


context and the surrounding circumstances. His lordship 
also said that that being so, although he regarded 


Re Barfield as a valuable authority to show what might pass 
under such a giit, the authorities left him free to form his own 
judgment on the words of the will. 

His lordship rejected the contention of the residuary legatees 
that only the goodwill passed by the gift, which appeared 
to him to be an arbitrary selection of one asset out of all the 
assets of the business, and added that if any asset could be 
called an asset of the business there was no reason for its 
exclusion from the bequest. 

The learned judge continued: * Different considerations 
may be involved when the business was that of the testator 
alone and where he carried it on in partnership. In the former 
case it may be misleading to speak of * capital * and * undrawn 
profits.” The substance of the bequest is the assets of the 
business, subject to liabilities. It is items such as stock-in- 
trade, cash at the bank and so on which constitute the business 
and ordinarily pass under a bequest of the business. But 
where a testator carried on a business in partnership and 
bequeaths his share in it, the result can only be to put the 
legatee in his place in relation to his partner.” 

The learned judge further said that if the bequest was not 
to be limited to a share in the goodwill (which his lordship 
held it was not) it was difficult to exclude any property which 
was treated by the testator as an asset of his business and that 
would include moneys advanced to actual or potential clients, 
undrawn profits and moneys due or to become due for costs 


in respect of work done or in progress. His lordship further 


considered that the particular mention in the context of 


‘Jaw books, office furniture and other articles ’’ did not make 
it reasonable to include goodwill but unreasonable to include 
undrawn profits. It might well be that the testator thought 
it desirable to mention tangible assets, leaving what was 
intangible to be comprised under the word * business.” 

The result was that all the assets mentioned in the questions 
to the court passed under the gift. 





Landlord and Tenant Notebook. 


At least two well-known text-books contain statements which, 
at first sight at all events, imply that a 
distrainor has no right to retain possession 
of the goods distrained indefinitely, though 
the rent and remain unsatisfied. 
It is certainly suggested, by the arrange- 


How Late may 
Distress be 
Sold ? costs 
ment and the phraseology of one of these books, that just 
as there is a statutory limit before which no sale may be 
effected, so is there a limit in this case “* a reasonable time Es 

after which it is illegal to realise the distress. The other 
book makes a similar statement, but more quickly follows 
it with a reference to the decision in Winterbourne v. Morgan 
(1809), 11 Ka. 395 to the effect that a landlord who keeps 
the distress upon the premises for an unreasonable time will 
render himself liable to an action for trespass. This at least 
indicates what is, I think, the true nature of and limitations 
of the main rule. 

In dealing with this subject, it is well to recall that the 
remedy of distress was originally merely a right to seize and 
hold articles found upon the demised Not till 
the passing of the Sale and Distress Act, 1689, did a landlord 
have any right of sale at all. 

Now the operative words of the statute in que stion are, 
it is true, * the person distraining shall and may lawfully 
sell the goods and chattels so distrained for the best price 


premises. 


gotten for the same” but a number of decisions 
have shown that despite the “shall” the enactment is not 
imperative. The most recent authority Is Philpott v. Lehain 
(1876), 35 L.T. 855, in which Brett, J., described the statute 


as" permissive, having been passed for the purpose of enabling 


Can be 


the landlord to realise the value of the distress.” 

Of course, it does not follow from this that the distrainor 
may retain possession of the goods and chattels so distrained 
That is to say, Philpott v. Lehain would 
be consistent with an obligation on the landlord to abandon 


as long as he likes. 


the distress, in default of having sold the goods, after a 
* reasonable time.” 

The authority which those called upon to defend such a 
proposition would most probably resort to is Pitty. Shew (1821), 
t B. & Al. 206, 208. The facts showed that the defendants 
had levied a distress on the 14th April and sold on the 27th 
of that month, and Abbott, C.J., ~ left it to the jury to say 
whether the defendants had sold within a reasonable time. 
The jury having found for the defendants, the plaintiffs 
moved for a new trial, only to be told: “ It is lear that it 
must be left to the jury to say what is a reasonable time, after 
that period’ [the minimum period] * within which to sell 
the goods ; and, the jury having found that the defendants 
had sold within a reasonable time, there was no ground for 
disturbing the verdict.” 

These two passages, taken by 
amply support the proposition that the distrainor must 
either sell or return the distress when a time 
has elapsed. I 


themselves, would indeed 
reasonable 
But if we look at the full facts of the case, and 
at other parts of the judgments, and if we also again bear 
in mind the history of the law, we will find that the authority 
does not go so far as would at first appear. 

To refer to history first: At distraiwor, 
having levied and seized, was obliged to impound the distress 
off the premises. It was in order to obviate and remedy 
‘great difficulties and inconveniences ” “in 
goods and chattels or stock distrained off the premises,” 
that the Distress for Rent Act, 1737, s. 10, provided : eal 
shall and may be lawful to and for any persons, lawfully 
taking distress for any kind of rent, to impound or otherwise 
secure the distress 
premises chargeable with the rent, as shall be most fit and 
convenient for the impounding and securing of distress ; and 
to appraise, sell and dispose of the same upon the premises,” 


common law a 


removing the 


in such place or on such part of the 
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and goes on, 7.a., to authorise strangers to enter and leave for 
the purposes of viewing, buying and removing the goods. 

Now the full facts of Pitt v. Shew must be gleaned not from 
the reporter’s statement thereof or from his record of Abbott, 
C.J.’s direction to the jury or from the passage of the judgment 


refusing the rule which I have cited, but from the nature of 


the cause of action and from another passage in the second 
judgment. 
court which rejected the application for a new trial 
clearly of opinion that it was lawful for the landlord, and 
those acting under him, to remain more than five days upon 
the premises, for the purpose of selling the voods distrained.”’ 
The five days is the minimum period stipulated for by the 
Sale of Distress Act, 1689. 

It is now apparent that what Pitt v. Shew lays down is 
that a distrainor who without the tenant’s consent keeps the 
distress impounded on the premises longer than is reasonable 
commits the tort of trespass quare clausum fregit. 

It is merely one of a group of authorities showing that a 
distrainor can abuse the privilege of impounding on the 
premises conferred by the Distress for Rent Act, 1737. 
It has been held that the “impound or otherwise secure ” 
means that the landlord may actually turn the tenant out 
(Cox v. Painter (1837), 7 C. & P. 767), while Smith v. Ashford 
(1860), 29 L.J. Ex. 259, is to the opposite effect. But it was 
held by Lord Kenyon, C.J., in Etherton v. Popple well (1800), 
1 Ka. 138, that there could be no answer to a claim against 
a landlord who had turned the plaintiff's wife out of possession. 
Then, as regards time, in Morgan (1809), 
11 Ka. 395, the landlord and /or purchasers took four days 
to remove the goods after their sale, and were held to be 
The judges in that case 


The claim was for trespass to land, and the 
“ were 


Winterbourne v. 


liable for damages for trespass. 
disagreed as to whether in the absence of the fact of the 
removal of the goods the defendants would not have been 
excused the trespass as a mere irregularity, because s. 19 of the 
Distress for Rent Act, 1720, limits i 
unlawful acts and irregularities to cases in which special 
damage could be proved; Lord Ellenborough, C.J., rather 
thought that but for the * substantive trespass ” in removing 
the goods, this provision would have absolved the defendants, 
but Le Blane and Bayley, JJ., considered that the mere 
remaining on the premises Was a trespass. None of the 
judgments can be considered wholly satisfactory, for all speak 


claims in 


of “remaining in possession of the goods on the premises 
after the time allowed by law,” apparently meaning thereby 
the period specified by the Sale of Distress Act, 1689: but 
that statute, as we have seen, says nothing about remaining 
on the premises at all, and the Distress for Rent Act, 1720, 
s. 10, deals with place but not with time. Also, Bayley, J., 
speaks of the distrainor’s property in the goods: Jredale 
v. Kendall (1878), 40 L.T. 362, has since shown that he has 
indeed, that he 
But Pitt v. Shew, supra, decided after the two cases in Kast, 
is, despite defective reporting, clearly an authority that the 
distrainor who lingers unduly commits trespass to land. 

As, in other actions for trespass, the occupiers’ consent Is a 
valid defence, and this has been applied even in Cases in which 
the distrainee was a third party, e.g., in Harrison v. Barry 
(1819), 7 Price 690 (when an unsuccessful attempt was made 
to prove collusion between the tenant and his landlord), and 
in Fisher v. Algar (1826), 2 C. & P. 374 (when the plaintiff, a 
lodger of the tenant’s, himself requested the broker to remain). 
As Grove, J., said in Philpott v. Lehain, supra, © as a general 
rule, the longer the distress is kept without being sold the 
more in favour of the tenant.” 

There is, perhaps, other support for the proposition that 
the landlord may either have to seil or abandon after a 
reasonable time in the judgment of Denman, J., in Philpott 
v. Lehain. For his lordship, while rejecting without qualifica 
tion the idea of an action for not selling, said ** the most that 
can be alleged is that there is a duty to take reasonable care, 


none ; has not even possession of them. 


respect of 





and the landlord may be bound for the sake of the goods to 
sell within a reasonable time, or to elect what he will do if he 
cannot keep them without injury.” This, it will be observed, 
has nothing to do with the question of impounding on or off 
the premises. But I find it difficult to imagine goods which 
would satisfy the description. If it be suggested that in 
order to fulfil the statutory requirement of *‘ the best price 
can be gotten for same,” the distrainor is to blame if he 
holds for a rising market unless his hopes be fulfilled, this 
seems to have little to do with the sake of the goods. While, if 
the implication is that perishable goods must be sold before 
it is too late, the judgment ignores the rules that perishable 
goods are absolutely privileged from distress by a well- 
established rule of the common law which the invention of the 
refrigerator has not modified. The conclusion at which I have 
therefore arrived is that a landlord may retain possession of 
distress, whether the goods be the tenant’s or a third party’s, 
provided they are not privileged, as long as the rent distrained 
for remains unpaid, and that the lapse of time does not affect 
his right to sell. 








Our County Court Letter. 
THE REMUNERATION OF VALUERS. 
Ix Livesey v. Shaw, recently heard at Oxford County Court, 
the claim was for £73 17s. for professional charges in relation 
to an inventory and valuation of the business of White’s 
Cocktail Bar, formerly carried on by the defendant. The 
plaintiff's case was that, in 1937, the defendant desired to sell 
the business for £2,500. Two prospective purchasers (whom 
the plaintiff approached) did not complete the negotiations, 
but, in March, 1938, the plaintiff was instructed by the 
defendant to make the inventory. This occupied three days, 
and the defendant specified the articles to be included or 
omitted. In April, the plaintiff produced the valuation for 
the inspection of some purchasers from Bristol, and enquired 
from the defendant whether they would pay half his fee. 
On ascertaining the amount the defendant repudiated liability. 
The defendant’s case was that she had refused, from the outset, 
to pay the plaintiff any commission, as he was not working 
for her. The inventory was taken for the plaintiff's own 
purposes, as he was endeavouring to find a purchaser, and the 
defendant had been refused a copy of it. His Honour Judge 
Cotes-Preedy, K.C., gave judgment for the plaintiff, with 


costs. ' 


RIGHTS AND LIABILITIES OF HORSE 
BREEDERS. 

In a recent case at Mansfield County Court (Glasby v. Seal) 
the claim was for £56 5s., being the value of accommodation 
for a groom and stallion, the value of a foal wrongfully 
detained, and damages for its detention. The counter-claim 
was for £70, being £40 as the price of a mare, and £30 as 
damages for injury to the foal. The plaintiff was a farmer, and 
his case was that he agreed to buy an in-foal mare from the 
defendant (a breeder) for £60. At the time, 
the plaintiff sold to the defendant a chestnut horse and a 
milk for £53, leaving a balance of £7 due from the 
plaintiff. As the defendant wished to keep the mare’s strain, 
it was further agreed that he should buy any colt foal 
for £30. The plaintiff accordingly paid the defendant £7 
and half the cost of transport, viz. 17s. in July, 1935. In 
1936. the plaintiff provided a week’s board and stabling for 


THE 


horse same 


beast 


the defendant’s groom and stallion at a cost of £16 5s. On 
being asked for payment, however, the defendant disputed 
liability, and claimed a filly foal which had been born to the 
mare. On delivery of the foal being refused, she was wrong- 
fully removed from one of the plaintiff's fields. The 
defendant’s case was that the mare had cost him £65 as a 
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yearling, and, having won several prizes, she was priced at 
£100 between himself and the plaintiff. The arrangement 
was for the defendant to have the first foal, and an option to 
huy any other colt foals for not more than £30 each. In 
order to accommodate the plaintiff, the chestnut horse and 
cow were taken in part payment, and (giving credit for the 
cheque) the amount still due to the defendant was £40. 
Although the foal belonged to the defendant, it was left 
with the plaintiff to enable him to show it. The reason for 
its removal was that it was injured about the legs, whereby 
its value was reduced (by the plaintiff's negligence) from 
£60 or £70 to about £25. The groom and stallion were 
accommodated gratis in return for the stud services of the 
stallion. His Honour Judge Hildyard, K.C., accepted the 
plaintiff's verson. An order was made for the return of the 
foal to the plaintiff. Although the removal was wrongful, 
the plaintiff had lost nothing thereby, and no damages were 
awarded. Judgment was given for £12 in respect of the 
accommodation for the groom and stallion. The counter- 
claim was dismissed, and the plaintiff was given costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
INJURY TO FUNNY BONE. 
In Horton v. Leacroft Colliery Co., Ltd., at Walsall County 
Court, the applicant’s case was that he had been employed as 
a loader in 1935, when he had slipped and knocked his left 
This set up traumatic neurosis, with a thickening 
of the ulna nerve. The injury was reported, but the fireman 
had omitted to record it in the accident book. The ulna 
nerve was ultimately found to be displaced, and the applicant 
had an operation, necessitating eight weeks’ absence from work. 
Although there was no record of any accident, the respondents 
made an ex gratia payment. After nine months at his old work, 
the applicant was given work as a dataller, but recurrences 
of the old tsouble caused him to give up work in, October, 
1937. The medical evidence was that, in cases of ulna 
neuritis, a history of injury was nearly always found. The 
respondents did not admit this proposition, and their case 
was that, as the ulna nerve could slip of its own accord, the 
history of the case was consistent with spontaneous trouble, 
and was not necessarily due to an accident. His Honour 
Judge Tebbs made an award, by consent, of £25, and agreed 


costs. 


elbow. 


PREMATURE SENILITY. 
[In Barnes vy. Earle Bourne & Co., Lid., at Birmingham County 
Court, the applicant’s hand had been crushed under a metal 
roller, and the tips of his fingers were afterwards amputated. 
From being a healthy man of fifty-six, the applicant was 
transformed into a bad sixty-five, and was taken to be nearly 
seventy by persons meeting him for the first time. His 
hair fell out, but grew again after five weeks. Its colour 
changed to white, although it subsequently became darker 
again, Shaving was only necessary once a week, instead 
of every day as formerly. As the effects of the accident 
wore off, the applicant apparently became younger, and was 
taken back on light work. His Honour Judge Dale made an 
award of 4d. a week from the 9th August to the 20th Sep- 
tember, 1937; £1 4s. 5d. from the 20th September to the 
29th November; 7s. 3d. from the 29th November to the 
Slst December; 16s. 9d. from the 31st December to the 
9th May, 1938; and 3s. Ils. from the 9th May to continue, 
with costs. : 
STRAINED ABDOMEN. 

In Devon General Omnibus Co., Ltd. v. Hamilton, at Exeter 
County Court, an application was made for a review of an 
award made in 1936. The respondent was an omnibus 
conductor, and, while pulling the strap of a window (in 





closing it) he had strained his abdominal muscles. On the 
29th July, 1936, the applicants had served notice to terminate 
compensation in pursuance of a medical certificate that the 
strain had passed off. A counter-certificate was given by 
the respondent’s doctor, and the medical referee reported 
that the respondent was unfit for work. Payment of com- 
pensation at 27s. Id. a week was then resumed until the 
12th November, 1937, when it was terminated in pursuance 
of a joint medical certificate that the respondent had a 
dilated stomach and duodenal ulcer, unconnected with the 
accident. In March, 1937, there had been arbitration pro- 
ceedings, in which it was held that the respondent had 
neurosis, consequent Oi the accident. There was a conflict 
of medical evidence as to whether there was still any disability 
from the abdominal muscles, the case for the respondent 
being that there was no change in circumstances since the 
last award. His Honour Judge Thesiger upheld this 
contention, and the application was therefore dismissed. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 
Municipal Audit Systems. 

Sir,—The kind letter of Mr. W. L. Raynes scarcely answers 
the question, which was whether there is anything to prevent 
the reversion to the Elective Audit System once the Pro 
fessional Sys/em has been adopted ¢ 

The section referred to deals only with the particular 
auditor appointed under the system, not to the system itself. 

Perhaps your correspondent will kindly give his further 
opinion in this light. 

2nd July. * Rates PARLIAMENT.” 

Sir,—** Rates Parliament’? has been good enough to send 
me an advance copy of his reply to my letter on this subject, 
published in last week’s issue, so that both his letter and my 
further reply may appear together. 

My first letter was naturally written on the assumption that 
a corporation can revoke a resolution establishing a certain 
system and adopt another method, provided it is one 
authorised by law. 

If, however, that assumption is erroneous in law, and [ am 
not aware of the point having been tested in the courts, then 
it seems that the system once adopted cannot be changed. 
Thus a council would even be barred from changing from a 
professional system to a government one. 

May I add that a financial officer of high repute once told 
me that the old method of audit by elective auditors was little 
more than that of checking the arithmetical accuracy of the 
castings. 

Cambridge. W. L. 

5th July. 


{AYNES. 


Sir,—I refer to Mr. Raynes’s letter in your issue of the 
2nd instant. Sub-section (3) of section 239 of the Local Govern 
ment Act, 1933, seems to relate not to the period of the pro 
fessional audit system but to the period of office of the 
particular professional auditor appointed, so that the council 
may terminate the appointment of one and engage another 
in his place. Mr. Raynes says that Sections 237 and 238 are 
in suspense during the professional audit period. Sub 
section (2) does not, however, say so: it says that they shall 
cease to apply. I suggest that in the absence of any power of 
revival in the Act, once they have ceased to apply on the 
adoption of the professional audit system they have ceased 
to apply for all time. 

Uxbridge. 

6th July. 


JOHN POOLE. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





aeither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





LIABILITY SECOND ESTATE 


Dury. 


Competency to Dispose TO A 


is will in 1933 gave certain interests in 
various shares: “1 give to my said wife all my property 
what kind wherever situated and [ direct 
that after the decease of my wife the shares which I now 
hold shall become the property of my daughter. As to the 
residue of my estate after the death of my wife I direct it 
shall be divided into four equal shares to be divided between 
ee On the 
death of the widow in 1938 are death duties to be paid on 
the capital value of the estate and is such capital value 
to be included in the Inland Revenue afhidavit or only what 


accrued due to the widow by way of interest, etc. ¢ 


Y). 3560. A by h 


ot soever and 


etc.” Appoitig two executors and trustees. 


A. Assuming that the widow was not competent to dispose, 
payable on her death in respect of her 
husband’s estate. (See s. 5 (2) of the Fimance Act, 1894, 
as amended.) The exemption conferred hy this sub-section 
vd by PLrOVIso (a) of s. 14 of the Finance Act, 1914, 
in the case of parties toa marriage. The propert v would not 
te, but this estate 
hould include arrears of income and an apportionment 
Although the gift 


no estate duty is 


Was presery 
widow's free esta 


be avgrevable with the 


of income up to the date of her death. 


to the widow was in terms sufficient to give her an absolute 
interest, it is thought that the subsequent dispositions 
diminished the estate so given and that she had merely 
an interest for her life and was not therefore competent 


to dispose. See the cases quoted ou pages 578 and 579 in 
* Theobald on Wills,” Eighth edition and Re Lupton [1905] 
ig 


320), 


Liability for Estate Duty. 

Q. 5561. I am winding up an estate consisting exclusively 
of tree 
year before his recent 
which he then owned, valued at £2,000, upon trust for one 
of his sons for life, with remainder to the latter's issue. It is 
appreciated that, of course, the property referred to, having 
belonged to the testator within the statutory period of three 
years, is now liable for the payment of estate duty. Will 
you please state, however, who is liable to pay the amount 

which it is assumed will be at the full rate of ten per cent. 
(being that applicable to the total amount of the estate) 
and if the trust is liable, how the amount should be raised, 
having in view the fact that there are no liquid funds subject 
thereto. Also whether there is any question of liability to 
Succession Duty. 


personalty, the net total being £23,500. bout a 


decease, the testator settled a house 


A. The duty is a charge on and payable out of the settled 
property (Finance Act, 1894, s. 9 (1)), and the trustees are 
accountable (zbid., s. 8 (4)). They have power of raising the 
duty and expenses by the sale or mortgage of or a terminable 
charge on the property (2bid., s. 9 (5)). The property is 
aggregable with other property passing or deemed to pass on 
the settlor’s death. It is not stated what the tenure is or 
whether there is an express trust for sale, but assuming the 
property devolves as real estate, the duty could be paid by 
eight yearly or sixteen half-yearly instalments (ibid., s. 6 (8)). 
if the duty were paid by the life tenant, he would be entitled 
to a charge on the property (ibid., s. 9 (6)). No succession 
duty is payable in connection with the settlor’s death. 





All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers will be forwarded by post if a stamped, 





Whether a New or an Additional Personal Representative 
CAN BE APPOINTED UNDER T.A., 1925. 

(). 3562. A died intestate in April, 1935, and letters of 
administration were granted to his wife B and daughter C 
shortly afterwards; the whole of the estate consisting of 
realty (A having been a farmer) the widow’s £1,000 could not 
he satisfied out of the liquid assets, but eventually had to be 
raised by sale of part of the realty. At the time of A’s death 
or shortly afterwards the widow B was in failing health and 
in October, 1935, she and C purported to appoint D and E to 
he trustees jointly with B and C. Immediately after the 
execution of this deed, B, C, D and E executed an assent 
vesting A’s realty in themselves upon trust for sale, and so 
forth. At the date of these two deeds only a small part of the 
widow's £1,000 had been paid. The widow died in November, 
1935, and the residue of the £1,000 (namely, about £800) 
was not raised and paid until the end of 1936, over a year after 
the widow's death. The question is now raised whether D 
and E were properly appointed trustees of the intestate’s 
Our contention has been that the appointment Was 
invalid because at the time it was made the administration 
had not been completed and the administrators B and C were 
not in a position to assent to themselves as trustees for sale : 
a condition precedent we should have thought to their 
acquiring the necessary power to appoint new trustees to act 
with them. It is contended against us on the other hand that 
since by virtue of s. 68 (17) of the Trustee Act, 1925, the 
representative 


estate. 


expression “trustee”? includes a_ personal 
where the context admits, the powers contained in s. 36 of 
that Act enabling trustees to add to their number similarly 
enable administrators to add. We cannot think that this 1s 
correct, but would like to know the authority which applies 
to it. 

A. We agree with the views expressed by our subscribers. 
The T.A. gives no power to appoint new or additional personal 
representatives as distinct from trustees. Jn re Yerburgh 


[1928] W.N. 208; In re Pitt, 44 T.L.R. 371. 


Guarantee of Rent, 

(. 3563. A joined in a lease as guarantor; B, the tenant 
has now written to the landlord that she cannot pay any 
has vacated the house, and a quarter’s 
reiit due. The landlord is prepared to relieve A of 
all his liability by payment of a lump sum of one year’s 
rent, which is advantageous to A, since the premises would 
be very difficult to let. If A makes the payment, can he 
recover it from i, either immediately or quarter by quarter ? 
Alternat ively, if A payst he rent and does not settle his liability 
for a lump sum, can he claim the lease and take up occupation 
of the pre mises or relet them ? 

A. The payment of a lump sum will be tantamount to 
There is no provision 


further rent. She 


is 


how 


paying three quarters’ rent in advance. 
for this in the lease, and the surety, A, cannot enlarge the 
liability of the principal debtor, B. The result is that A will 
only be able to recover the amount from B quarter by quarter. 
If A pays the rent, he cannot claim the lease as of right, but 
he can take an assignment or sub lease from B. If there is a 
proviso that the be obtained, the 
landlord would not be entitled to withhold his consent in the 


landiord’s consent must 


circumstances. 
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To-day and Yesterday. THE WEEK'S PERSONALITY. 
Thorough competence generally leads a judge to the 


t Juty.—On the 4th July, 1864, Dr. Kenealy, the vigorous 
and unfortunate Irish advocate, recorded in 
his diary: “ Evening at the Lord Chief Justice’s. There 


was what is called a brilliant party. Cockburn unwell with a 
cold. He said a friend told him he suffered from throat 
attacks as a punishment for inflicting long speeches on the 
public. His spirits and youthful buoyancy are wonderful ; 
he makes me feel a hoy at heart.” 


In the night of the 5th July, 1752, a fire suddenly 
broke out on the staircase of the chambers of 
Charles Yorke, in Stone Buildings, Lincoln’s Inn. His father, 
Lord Hardwicke wrote: “ My son Charles was forced to run 
down stairs in danger of suffocation, with nothing on but his 
shirt and breeches, and in that condition took shelter in 
his friend, Mr. Clarke’s, chambers on the other side of the 
square. He lost everything and came home to me almost 
s naked as he came into the world.” 


5 JuLy. 


6 Juty.—Lord Chief Justice Kyre died at Ruscombe, his 
Berkshire residence, on the 6th July, 1799, at the 


aye of sixty-six. 


7 Juty.—On the 7th July, 1719, William de Grey was born 
at Merton, in Norfolk, where his family had 
possessed considerable estates for four hundred years. Coming 
to the Bar, he attained a silk gown at the age of thirty-nine. 
Kight years later he became Attorney-General, and in the 
Parliament following his appointment he had the honour of 
being returned for three different constituencies. In 1771 
he climbed to the place of Chief Justice of the Common Pleas, 
and when he resigned he was honoured with the title of Lord 
Walsingham. In 1781 he died and was buried at his native 
Merton. 


8 Juty.—Mr. Dyer Sombre, whose petition to supersede 
a commission in lunacy obtained against him 
was before the Court of Chancery on the 8th July, 1844, was 
an interesting madman. He had exhibited a number of 
eccentricities of which perhaps the most striking was to become 
convinced of his wife’s criminality because she shook hands 
with a gentleman, and then to offer to submit their differences 
to the arbitration of the Jockey Club in Paris. Sergeant Wilde, 
on his behalf, argued that his eccentricities arose from his 
ignorance of Kuropean manners and customs and the great 
difference in the notions of female propriety entertained in the 
Kast Indies where he had passed the greater part of his life. 


The Lord Chancellor, however, held that lunacy was 
established. 
9 Juty.—When Henry Fauntleroy, the banker, was 


hanged for forgery, he bequeathed to the legal 
profession an interesting point of law. Several years before, 
he had insured his life, and now the question arose whether 
his death, hastened as it had been by process of law, gave 
rise to any claim under the policy. The House of Lords 
decided that it did not, on the 9th July, 1830, that is, Lord 
Chancellor Lyndhurst decided that it did not, for in those 
days final justice was often administered from the Woolsack 
alone, with a lay peer or two to make a quorum. In this 
case the obliging mute was Lord Radnor, a gentleman with a 
taste for country pursuits and social reform. 


On the 10th July, 1536, Sir Christopher Hales 
succeeded Cromwell as Master of the Rolls. 
As Henry VIII's Attorney-General he had had a good deal of 
unpleasant work to do. He was responsible for the indict- 
ment of Wolsey. He conducted the proceedings against 
More, Fisher and Anne Boleyn. He also got a good share 
from the plunder of the monasteries. A present of a gallon 
of sack to him by the Canterbury Corporation marks him 
us a ploneer in the matter of wine. 


10 Juny. 





speediest oblivion, since cases calinly conducted to an unevent 


ful and satisfactory conclusion rarely provide much in th 
way of wit, anecdote or sensation, in short, anything that 
the world at large would care to talk about. That is why 


nobody remembers anything about Lord Chief Justice Ever. 
a model of the highest judicial qualiti 


* Though he soon discerned the merits and 


who, in his div, wa 
He was Inpartial, 
foresaw the issue of a cause he never betrayed any impatience 
nor relaxed his attention. 
the opinion which he had formed before the moment when he 
was called upon to deliver it publicly.” He was dignified, 
* He was convinced that the observance of solemnity in the 
Courts of Justice contributed to excite veneration for their 
proceedings. His therefore, 
calculated to convey an impression of awe andr spect. | 


if Was SCATCE ly possible to discover 


judicial deportment, Wits 


ut 
though his manner was grave and punctilious, it was marked 
with the greatest courtesy.” 
ledgment even from unsuccessful parties that their cases had 
fairly, fully and determined. His 
knowledge of Jaw was based on broad principle and was 
skilfully applied. In short, he was an excellent judge. 


His decisions excited acknow 


heen dispassionately 


Puain Worps. 

* A grave sin against justice and the honour of this Court.’ 
* Statements made without warrant, evidence or justification.” 
It is a long time since it was fashionable for such resounding 
phrases to be addressed by well-known leaders to the Bench, 
and they must have fallen amazingly on the ears which heard 
them during a recent sensational at Gibraltar. In 
Ireland, of course, at various periods, a sort of civil war 
has raved between the judges and the Bar. There was no 
foreseeing what men like O'Connell or Curran would think 
fit to say. “ Good God! my lord,” the former once said 
to a judge who had taken a day to think over a point, “if 
your lordship had known as much law yesterday morning 
as you do this, what an idle sacrifice of time and trouble 
would you not have saved me, and an injury and injustice to 
my client.” It is well within living memory that O’Brien, J., 
sitting as the ultimate Court of Appeal in the County Court 
cases carried to the assizes, said that there was a reason why 
certain authorities could be distinguished. ‘I know the 
reason,” interrupted counsel, “It is because there is no 
appeal from your order and you can do injustice with 
impunity.” The judge only said: * Your ould father was 
the most impudent man in Cork, but you're worse than him,” 
and finished his judgment. 


Case 


WHEN COUNSEL WERE Bo up. 

A century and less ago there were fierce counsel at the 
English Bar who tolerated little. Take the following 
passage of arms during a witness’s examination. Park, J., 
* That’s a very improper question.” Sgt. Taddy: * That is 


an imputation to which I will not submit. I am incapable 
of putting an improper question.” Park, J.: “ That is a 


very improper manner for a counsel to address the Court in.” 
Sgt. Taddy: * And that is a very improper manner for a 
judge to address a counsel in.” Park, J.: “I protest, sir, 
you will compel me to do what is disagreeable to me.” 
Sgt. Taddy: ‘“ Do what you like, my lord.” Park, J.: 
* T hope I shall manifest the indulgence of a Christian judge.” 
Sgt. Taddy: * You may exercise your indulgence or your 
power in any way your lordship’s discretion may suggest. 
It is a matter of perfect indifference to me.” One of the last 
of that school of advocacy was poor Kenealy, whose ill 
considered attacks on Lord Chief Justice Cockburn during 
the Tichborne Case ultimately brought him to grief. The 
judge certainly had the last word when he characterised the 
language used as combining cowardice and insult. “ If 
‘if my conduct shall 


my name shall be traduced,”’ he said, * 
be reviled, if my integrity shall be questioned, I leave the 
protection of my memory to the Bar of England.” 
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Reviews. 


Constitution. By Sir Maurice 
Crown Svo. pp. Ix 
York and Toronto : 


6d. net. 


Lectures Oo the American 
SHELDON Amos, K.B.1., K.-C. 
and (with Index) 178. London, New 


Longmans, Green & Co., Limited. 7s. 


1958 


Sir Maurice Amos, who a few years ago, gave us an excellent 
little work on the English Constitution, one which time and 
again the found of 
students of constitutional 


present reviewer has vreat value, has 
now increased the indebtedness of all 
by the publication of these lectures which he 


term of the 


questions 
delivered at Cambridge University in the Lent 
present year. They were well worthy of reproduction in 
hook form and wall repay careful study. 
British constitution where the voice 


To us accustomed 
to the working of the 
of the legislature is supreme, the different rule which obtains 
in the United States and the frequency with which time and 
again the expression of the will of the legislature has been 
et aside by the Supreme Court on the ground that it) was 
not within the competence of the legislature to enact, thus 
level with the byelaws 


placing the statutes of CONLTeSS OL a 


of a railway company or other subordinate law-making 
body, is apt to strike us as anomalous, and not as making for 
the greatest happiness of the greatest number. Time and 
again this possible conflict between the legislature and the 
Supreme Court has evoked protest, and not so long avo 
induced the late Senator La Follette to propose that Congress 
should be amendment to 
overrule the decisions of the Supreme Court by a two-thirds 
The chapter headed ** New Deal,” with the 
fate which met of the items of President 


programme of remedial legislation, ts particularly instructive 


empowered by constitutional 
majority vote. 
most Roosevelt's 
and not specially encouraging to reformers anxious to meet 
the difficulties and problems of modern days. Sir Maurice 
adds to the value a list of the Chief Justices 
of the Supreme Court since its inauguration, the best known 
John 
The 


its amendments are 


of his work hy 


of former holders of the otlice being 
ISOL to E835. 


in this country 
Marshall, 
constitution of the 


was Chief Justice from 
United States and 
useful for reference. 


who 


also set out mn full and are 


Looks Received. 


Re qister of Chartered Surve YOrs, Chartered Land Agents and of 


Auctioneers and Estate Age nts, 1938. Royal Svo. pp. XXIV 
1.305. London: Thomas Skinner & Co. (Publishers) 
Price £1, post free. 


and 


Ltd. 


Annual Survey of English Law, 1937. Royal 8vo. pp. Xxxix 
and with Index (419). 1938. London: Sweet & Maxwell, 
Ltd. 10s. 6d. net. 


The Law as to Children and Young Persons. By THOMAS 
Trorrer, K.C., DLL, formerly Sheriff-Substitute at Wick. 
pp. Ixix and (with Index) 420. Glasgow, 


William Hodge & Co., Ltd. 


1938. Royal &vo 


Kdinburgh and London : 


12s. net. 


Housing Administration. By Stewart Suiru, Chief Sanitary 
Inspector, City of Oxford. Second Edition, 1938. Demy &vo. 
Butterworth & Co. 


pp. xviitand 484 (Index, 37). London : 


) 


(Publishers), Ltd. 25s. net. 


Fourth 
Law.’ by Herbert 
Town Clerk 


English Local Government Law. Being a 
Local Government 

LL.B. (Lond.), Solicitor and 

By H. Townsnenp Roskr, LL.B. (Lond.), 

pp. xlit and (with Index) 252. 

Ltd. 10s. 6d. net 


Legal ('orre spond nee, 
vill and 104, 


* Municipal and 
Emerson Smith, 
of Wimbledon 
DP: A. 
London : 
French 
By J. O. Kerrripce 
and Paris : 


Demy Svo. 
aac Pitman & Sons, 


ki wade ial 


1938. 


LO58 
Sir Is 


( ‘omin ere ial, and 
Crown Svo. pp. 


Hachette. 5s. net. 


London 





Edition of 





Notes of Cases. 


Court of Appeal. 
Moss Empires Ltd. ». Olympia (Liverpool) Ltd. 
Gireer, Slesser and MacKinnon, L.JJ. 
2nd June, 1938 

REPAIRING COVENANTS IN LEASE 
Minimum Sum on Repairs No 
VALUE OF REVERSION 
AND Tenant Act, 1927 


LANDLORD AND TENANT 
CovENANT TO EXPEND 
EVIDENCE OF DIMINUTION OF 
Ricgurs oF Lessor -LANDLORD 
(17 & 36), s. 18 (1). 


Appeal from a decision of Hilbery, J. 


IS Geo 5. C 


In 1924 the plaintiffs granted a lease of a certain theatre 
for a term of twenty-four years at a rent of £3,250. In 1925 
By cl. 2 (iv) the lessees 
internally in 


it was assigned to the defendants. 


were to keep the premises externally and 


substantial repair. By sub-cl. (Vv) the premises were to be 
painted every fourth year externally. By sub-cl. (vi) they were 
By sub-el. (vin) 
They 
* In the performance of the 


to be painted every seventh year internally. 
kept in good and tenantable order. 
(VI): 
(iv), (v), (vi) and (vill) herein contained 


they were to he 


covenanted by sub-cel. 
covenants In sub-cls. 
to expend during each year of the said term on such repairs 
and decoration a sum of £500 and at the end of each year 
of the said term to produce to the lessors evidence of such 
expenditure or to pay to them at the end of each such year 
a sum equal to the difference between the amount so expended 
and £500." — It was also provided that that expenditure should 
be accepted by the lessors as full satisfaction of the covenants 


v), (vi) and (vin) so that ifn a larger 


(iv), anv one year 


POO0 writing of the lessors 


sum than hali with the consent 
lye expended by the lessees for the like purpose the amount 
of such expenditure in excess of £500 shall be taken in or 
towards satisfaction of the lessees’ future lability under this 
1932 to 1935 
expended on repairs and no sum was tendered to the lessors. 
They this 
covenant, or alternatively for money due on the covenant. 


sub-clause.” From nothing substantial was 


now brought action for damages for breach of 


After making certain deductions in respect of sums agreed. to 
Hilbery, J., gave judgment for the 
The defendants appealed. 


have been expended, 
plaintiffs for £730 &s. Lod 

Greer, L.J., delivered a dissenting judgment. 

Stesser, L.J., allowing the appeal, sald that he disagreed 
with the judge's opinion that the action for the amount due 
on the covenant which there had been a failure to pay was 
distinct from an action for damages for a breach jof covenant. 
The provision in sub-cl. (vii) was only a means of quantifying 
the obligations under sub-els. (iv), (v), (vi) and (viii), and 
provided for their full satisfaction by certain payments in 
actual physical performance. His lordship regarded 
repair No claim under 

It was at the highest a 
followed strictly from the 


lieu of 


cl. 2 as a general covenant to 


sub-el. (vin) could be framed in debt 
claim for liquidated damages. Thi 

judge’s own finding that the contract was for the performance 
of repairing obligations, ether by the expenditure on repairs 
of £500 or by the expenditure on repairs of a certain amount 
and payment of the balance. By reason of the Landlord and 
Tenant Act, 1927, s. 18 (1), such a claim as 
possible, lor damages for a breach of covenant to keep or 


this was no longer 


put premises in repair during the currency of a lease might in 
no case exceed the amount by which the value of the reversion 
in the premises was diminished owing to the breach of covenant, 
and the parties could no longer contract to any other effect 
Here Thus 


s. IS (1) was a complete answer to the claim. 


there was no evidence of such a diminution. 
Mackinnon, L.J., agreed. 

COUNSE! Harman, K.C., and Hon 
Johnson, K.C., and Morle. 
H.S. Wright & Webb; Burton & Ramsden. 


[Reported by Francis H. Cowper, Lsq., Barrister-at-Law.] 


Benjamin Bathurst ; 


Croom 


SOLICITORS : 
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Haile Selassie ». Cable & Wireless Ltd. 


Greene, M.R., Scott and Clauson, L.JJ. 
24th and 30th June, 1938. 


LAw—Contracr ON BEHALF or ForeiGN 
SoOVEREIGN— FLIGHT FROM TERRITORY OWING TO INVASION 

RECOGNISED AS De Jure SoveEREIGN— ACTION TO 
RECOVER SUMS DUE UNDER ContrRACT—CLAIM By 1% 
Facto SOVEREIGN INTIMATED—-EHFFECT. 


INTERNATIONAL 


\ppeal from a decision of Bennett, J. (82 Soi. J. 334). 


In 1934 and 1935 a contract was made between the Director 
General of Posts, Telegraphs and Telephones of Ethiopia 
ind the defendants, relating to the transmission of wireless 
messages between an Ethiopian radio-telegraphic 
tation at Addis Ababa and a station of the defendants in 
Great Britain. The made on behalf of the 
plaintiff as the sovereign authority of Kthiopia, he being then 
Kmperor. The armies of the King of Italy having invaded 
Kthiopia, the plaintiff left the country on the Ist May, 1936. 
The station at Addis Ababa closed down on the 2nd May. 
fhe Italian Government annexed Ethiopia by proclamation 
on the 9th May. In this action, commenced in January, 
1937, the plaintiff sought to recover £10,000, payable by the 
defendants under the It appeared from letters 
addressed to the solicitors to the parties to the action on behalf 
of His Majesty's principal Secretary of State for Foreign 
Affairs, that His Majesty’s Government recognised (1) the 
plaintif?! as de gure Kmperor of Ethiopia: (2) the Italian 
Government as the de facto government of virtually the whole 
of Ethiopia ; (3) one, Dr. Martin, as Envoy Extraordinary 
and Minister Plenipotentiary from the Emperor of Ethiopia, 
the plaintiff, to the Court of St. The Italian 
Ambassador in London, having given the defendants notice 


state 


contract Was 


contract. 


James. 


that the moneys in question were claimed by the Italian 
Government, they asked whether that Government would 
submit the question which party was entitled to the moneys 
to the Knghsh courts or would commence proceedings in 
Kngland to maintain its claim. The reply received in April, 
1937, was that the Italian Government would not in any 
circumstances admit that its rights were in any way in doubt. 
Benner, J., held that by 
had no jurisdiction to decide the plaintiffs rights and stayed 


reason of this claim the courts 


all proceedings. 

GREENE, M.R., allowing the plaintiff's appeal, said that the 
courts could not entertain an action directly or indirectly 
impleading a foreign sovereign, But the rule did not extend 
to the case where proceedings did not involve bringing him 
before the court in his own person or in that of his agent ot 
interfering with his proprietary or possessory rights in the 
event of judgment being obtained. A claim to property in 
the hands of or a debt alleged to be due hy a private indi idual 
in this country could not be kept from adjudication because 
a Claim had been put forward by a foreign sovereign. The 
phrase “indirectly impleading” did not mean adjudicating 
upon such a claim as was made by the Italian Government. 
His lordship referred to The “ Parlement Belge,” § P.D. 197, 
A. M. Luther v. James Sagor & Co. 
LK. TF HG. 423, 


S.S.. © Cristina,” 


[hsionairnoye Obschestvo 
[1921] 3 K.B. 5382; Morgan v. 
ud Vascongada (Compagnia Naviera) v. 
107 L.J.P. 1, 82 Sou. J. The action should be remitted 
to the Chancery Division for hearing. 


Lariviére 9 


one 
253. 


CounseL: Andrew Clark; Wynn Parry, W.C., and 
H. Robe rlson. 
SOLICITORS : Wordsworth, Marr Johnson d& Shaw: 


Bir ham d& Co. 
{Reported by FRANCIS H. CowPpgrR, Esq., Barrister-at-Law.] 





Chartered Surveyors Golfing Society beat London Solicitors 
Golfing Society by six points to four in a match played 
on the course of the Woking Club last Wednesday. 





Appeals from County Courts. 
Evans v. Powell Duffryn Associated Collieries Ltd. 


Greer, Slesser and MacKinnon, L.JJ. 


23rd June, 1938. 


WORKMEN'S COMPENSATION MINER KND OF Suir 
TAKING BarRepD Way To CaGE—FATALLY Gassep 
WHETHER COMPENSATION PAYABLE—WORKMEN'S Com 
PENSATION Act, 1925 (15 & 16 Geo. 5, e. 84), s. 1 (2). 


Appeal from Mountain Ash County Court. 


a fall occurred ina colliery where on 


On the 8th May, 1937, 
G.E. was employed as a miner, so that after the end of hi 
shift he was not able to leave the mine by the usual route to 
reach the cage. Instead he entered a road called Stone’s Road. 
which was then barred with 
a road in the mine was hy crossed 


a low wall of stone slabs. The 
usual way of barring 
timbers. He was subsequently found dead, having been 
gassed. His Honour Judge Williams dismissed his widow’s 
claim for compensation on the ground that he had knowingly 
entered the road without authority, though he must have been 
aware that it was barred, so that he did not die by accident 
arising out of and in the course of his employment. 

GREER, L.J., allowing the widow's appeal, said that it was part 
of the man’s work at the end of the shift to get from his place 
of work to the cage. While so doing he met the accident 


It was immaterial whether he was actine 


causing his death. 
which 


Here 


though 


contrary to instructions if he was doing something 


arose out of and in the course of his employment. 


he must be deemed to have been doing it, 
using a way which he had been 
(see Thomas v. Ocean Coal Co. Ltd. [1933] A.C. 100). The 
Workmen’s Compensation Act, 1925, s. 1 (2), the 


dependents to establish liability though the man’s act created 


instructed not to use 
enabled 


an added risk. 
CounsEL: Fyfe, K.C., 
SoLicirors : Smith, Rundell, Dods & 
A. J. Prosser, of Cardiff, 


FRANCIS H, COWPER, Esq., Barrister-at-Law.] 


and J. D. Davie a He Pugh 
Bockett * Kurniss a 
¢ 0: for 


[Reported by 


High Court—Chancery Division. 
British Metal Corporation Ltd. ». Ludlow Brothers 
(1913) Ltd. 


Farwell, J. 20th May, 1938. 


Costs—-APrEAL—ONE JUNIOR COUNSEL ON ISACH SIDE IN 
Court Bretow—APPELLANTS BRIEFING A LEADER IN 
Appition—-RESPONDENTS BRIEFING ADDITIONAL JUNIOR 
CounsEL—TAXING Master REFusING TO ALLOW Costs 


or Two JUNIOR CoUNSEL— MATTERS TO BE CONSIDERED. 


On a motion to set aside an award in an arbitration between 
two companies under the rules of the London Metal Exchange, 
Clauson, J., the 
award was bad on the face of it, and accordingly set it aside. 


on the construction of the rules, held that 


The respective parties were represented by one Juntor counsel. 
The company upholding the award having given notice of 
appeal, the respondents to the appeal intimated that unless 
the appellants instructed a leader they would leave the 
matter in the hands of their junior counsel. The appellant 
the respondents 


leader and instructed — an 


The appeal was dismissed, the appellants 


instructed a 
additional junior. 
being ordered to pay the costs. On taxation the Taxing Master 
disallowed all the fees of the respondents’ second coun el On 
the ground that there was no justification for briefing a junior 
to assist the experienced counsel who appeared in the court 
below in supporting in the Court of Appeal the order which 
he had obtained. 

FARWELL, J., that to 
counsel merely on the ground that the leading counsel was not 
within the 


said have refused the costs of a 


Bar would not have been a vood evround Hi 
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dou, 


lordship referred to In re Potts {1935] Ch. 334, at p 
and said that primd facie the court should not disturb the 
Master's unless that he had 
proceeded on oa He was possibly right in 


disregarding the fact that the appellants had briefed a leading 


Taxing discretion satisfied 


wrong basis. 


counsel. That would not necessarily in every case justify 
le ading counsel On the other side. The View might be taken 
that the appellants had «a more difficult task than the 


respondents because they had to get over the fact that a 


decision had been given against them. The matter of 
leading counsel depended wholly on the particular facts of the 
case. The fact that the respondent solicitors took thi 


precaution of suggesting that the matter might be left to the 
junior counsel was not enough to justify interference with thi 
laxing But the 
depending on the construction of thr 


Master's discretion. question m the ca 


rules of the 


relating to arbitration was of Importance to 


Exchange 
persoits enyaged in the trade and not me 


rely to the parts 


when he Wal 


There was the pos ibility that at the moment 


required in the Court of Appeal counsel might be actually 


occupied in auother court. Lt was also possible that, however 
able a counsel might be, the second counsel might presen the 
case Ina way which appealed more to the tribunal. The 
Taxing Master did not proceed on the proper basis because he 


failed to appreciate that the matter had importance to others 
Also the fact that leading counsel had 


besides the part ICs, 


ide was a matter which, having 


should have treated as 


been briefed on the other 
the 
justifying the respondents 
the court 


regard to circumstances, he 


in considering it necessary for the 


assistance of and their | 


from counse 


prope r proper protean ail 
that they should have not less assistanes 
their opponents. It was doubtful whether thr CXperlenc ol 
the respondents’ counsel was suflicrent vround for the exercise 
of the Taxing Master's discretion in the Way If Was exerci ed 
CouNnsEL: Willes ; Platts Mills. 

Souicrvors 2 Peacock d& Goddard, tor Shakespeare & Vernos 
Linklaters & Paines. 


COWPER, Esq., 


of Birmingham ; 


[Reported by FRANCIS H Barrister-at- Law. |} 


I re Meredith’s Trusts: Meredith v. Clarke. 


Bennett, J. 27th, 28th and 29th April and lth June, 1035s 
INTERES 
Pay 
SUBSEQUENT 


(MARRIED 


50), 


MARRIAGE SETTLEMENT — LIFE 
AGAINST ANTICIPATION ORDER 
MENT OF Costs--Mave During CoveRTURE 
DeatH OF HusBanp —-PaymMENtT——-LAW REFORM 
WoMEN AND TortreAsors) Act, 1935 (25 & 26 Geo. 5, 1 
ss. 1, 2 (1). 


The trustees of a marriage settlement of 1892 stood possessed 


MarRIED WOMAN 


RESTRAINT FOR 


of the trust fund on trust to pay the annual income to the wife 
during her life for her separate use without 
anticipation. In November, 1936, Farwell, J., 
order in certain proceedings in which she was plaintiff directing 


power ol 
made an 


that she should * pay the defendants their costs of this notice 
to be taxed by the taxing master but such costs are not 
to he payable out of any property of hers to the enjoyment 
of which there is attached any enforceable restraint against 
Her husband having died in 1937, she did 


The defendants now sought the appointment 


anticipation.” 
marry. 
of a receiver by way of equitable execution to receive the 
moneys of her the funds 
subject to the settlement trusts for the taxed costs ordered to 
he paid by her. 

Bennett, J., said that the plaintiff not 
coverture and the Married Women’s Property Act, 
ss. 1-5, and the Married Women’s Property Act, 1893, s. 1, 
having been repealed by the Law Reform (Married Women 
and Tortfeasors) Act, 1935, it was clear from ss. | and 2 (1) 
of that Act that the applicants were entitled to the relief claimed 
unless the language of the order of November, 1936, barred 
their rights. It had been said that the order meant that if at 


not re 


receivable in respect interest in 


under 


1882, 


being 





the date thereof the plaintiff was entitled to property to which 
there was then attached an enforceable restraint on anticipa 
tion, the costs which she was ordered to pet could never be 
pavable out of that property. But the order did not say that. 


It merely prohibited payment being made out of property to 


which there wa ittached an enforceable restraint against 
anticipation Phe property which the applicants sought to 
have taken in execution was not subject to an enforceable 
restraint against anticipation. Therefore the applicants 


order they asked. 
WW interbotham : J i. Slone. 
Waterhouse & Coe:: 


were entitled to the 
COUNSEI Danckierts ; 
SOLICITO! Bertie F. 

Hugh-Jones & Flinn 


Ke ted by Francis H. Cowper, Esq., 


) 
Browne 
Barrister-at-Law.] 


Attorney-General ». Wilcox. 


22nd June, 1938, 


Way 
COURT 


Farwell, J. 


MADE 
ORDER 


PHEREBY 
WILL 


OBSTRUCTION 


WHETHER 


Hciuiway PRIVIAL 
MORI CONVENIEN' 


REMOVAL 
The defendant was the owner in fee simple ola piece of 
land adjoming the towpath of the Thames at Esher. He 


constructed thereon 


park, to which the publi resorted. The public were entitled 


a swimming pool and an amusement 
towpath on foot or with draught animals for the 
the local having taken no 
action to prevent its use yy persons other than those entitled, 


to use the 


purpose ol towing, but council 


the defendant and the persols resorting to his land suffered 
f 1936 by reason of 


annoyvar and damage in the summer « 


thereon of motor cars, ice-cream barrows and 
\t the defendant's premises the towpath was 
21 feet to 25 feet wide. In August, 1936, he erected 


un unlighted wooden posts £ feet high and 3 feet 


the presence 
other vehich 
from 
thereon cert 
This was 


obstruction and/or a nuisance and for an injunction 


apart an action for a declaration that the posts 


were anh 
restraining the defendant from allowing them to remain. 
FARWELI : 
hway though the ownership of the soil thereof 


suid that one who erected obstructions on a 
public hig 


| 


nught be an actionable wrong. 


hint was vet committing 


His lordship then considered the conveyance of the land to 
the defendant and held on construction that he was not the 
owner ol the soil of the towpath. The plaintiff was not suing 
in trespass bus in nuisance. The whole question was whether 
mb erect the posts the defendant Was doing something he 

d Where there was a public right of 
way over a defined portion of land, the public were entitled 
to use any part of the land as defined by a hedge or fence. 
Prima facie anything placed in the defined area obstructing 
to the smallest degree the public's right to use the whole of 
the way was an But the mere fact that there 
Was an obstruction in the sense that a member of the public 
put his foot on that particular portion of the 
highway occupied by a post or pole, but formerly not so 
occupied, would not entitle the highway authority to relief. 
The court would not interfere where the thing done was so 
trivial as not really to interfere with the proper exercise of 
the public's rights It had been suggested that if, although 
the obstruction prond facie would be illegal, some counter- 
would be gained from it, that could be set 
and if the court came to 


Was not entitl to do. 


obstruction. 


could hot 


valling ad intage 
off, as it were, against the nuisance, 
the conclusion that on balance it was in favour of the public 
that there should be an obstruction, that might be an answer 
to the claim The position could not be put sO high 
as that, but it taken into consideration. 
Something technically an 
obstruction, convenient or 


for relief. 
a matter to be 
trivial, 
might the 
commodious and the court might not 
net result was to enable the public to exercise their right with 
more facility It had that the erection of these 
posts had that effect because before their erection vehicular 


was 
comparatively though 
more 


interfere because the 


make Wwity 


been said 
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traffic had constantly used this piece of towpath so as to be | the flight to be carried out on the 9th and the 10th. The 


an obstruction and possibly a danger to the public, and that 
any small obstruction caused by the posts should be treated 
as entirely made up to the public by the protection afforded. 
Those were which should be taken into 
consideration, not because it was a matter of balancing by 
way of set-off, but because the court must decide on the facts 
before it the net result of what had been done. His lordship 
considered the facts and said that if the erection of the posts 
caused persons using the path for towing some inconvenience 
by putting them to the extra trouble of manipulating their 
ropes over the posts, that was an obstruction sufficient to 
enable the plaintiff to maintain this action. So far as foot 
passengers were concerned, there was less real obstruction, 
ind the small deviation necessary to pass through them was 
comparatively a trifle, which might not by itself be sufficient 
to justify the court in giving relief. But having regard to 
the rights of the public to use the path for towing and also to 
the fact that there was some obstruction to foot passengers, 
the plaintiff was entitled to relief. This was not 
where it could be said that any benefit the puble might 
derive from vehicular traffic not going on to this part of the 
towpath by reason of the posts was enough to make the way 


circumstances 


a Case 


itself better and more convenient for the public. There 
should be a declaration and an injunction. 

CouNSsEL: Simes; Harold B. Williams. 

Sonicrrors : Lees & Co., for F. Edwards, of Esher : 


Wilkinson, Howlett & Moorhouse. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court— King’s Bench Division. 
Aerial Advertising Co. ». Batchelors Peas Ltd. 


Atkinson, J. 16th May, 1938. 
Commopiry ADVERTISED BY AEROPLANE TOWING 
IMPLIED WARRANTIES IN ADVERTISING 
ContTRACT—¥LIGHT INADVERTENTLY MADE DURING Two 
Minutes’ Smnence—Parties’ Riguts anp LIABILITIES 
UNDER CONTRACT. 


CONTRACT 
STREAMER 


Action and counter-claim tried by Atkinson, J., without 
a jury. 

The plaintiff firm contracted with the defendant company 
to carry out certain flights for the purpose of advertising 
the latte.’s peas by means of an aeroplane towing a streamer. 
On the Lith November, 1937, the plaintiffs’ pilot inadvertently 
flew Manchester with the streamer during the two 
minutes’ silence. The defendants refused to complete the 
contract and, in the plaintiffs’ claim against them for the 
balance due under it, counter-claimed damages for pegligence 
and breach of contract, and for a declaration that they were 
not bound by the contract. The defendants contended 
that it was the Aerial Advertising Company's duty to carry 
out the aerial advertising so as to secure advantageous 
publicity for the defendants’ peas, and that it 
obligation on the plaintiffs that they should do nothing 
caleulated to injure the reputation, goodwill or property of 
the defendants. The plaintiff firm contended that it was 
an implied term of the contract that if, for any reason what- 
ever, the defendants required the plaintiffs’ pilot not to 
fly at any particular time they should communicate the 
fact to him. They contended that the aeroplane was at the 
material time flown in compliance with the terms of the 
contract. 

Arkinson, J., said that, under the contract, the plaintiffs’ 
pilot was to telephone each day to obtain the defendants’ 
approval for what he proposed to do according as weather 
permitted, and each day he was to send a report of what he 
had done. Until the 9th November, 1937, the pilot duly 
telephoned every morning before making a flight. On the 
%th he telephoned and arranged with the defendants for 


over 


Was ab 





weather had become good after a period of being unsuitable 
for flights. The pilot failed to any arrangement 
whatever with the defendants about a flight over Manchester, 
and in his (his lordship’s) opinion it was a breach of contractual 
obligation for the pilot to fly on the 11th November without 
There must be implied 


make 


first telephoning to the defendants. 
in the contract a term that the flying would be carried out 
with reasonable skill, and that was certainly wide enough 
to exclude flying in a way which would bring the advertisers 
into contempt. It would, for example, exclude flying so 
low as to frighten or annoy persons on the ground. The 
defendants contended that it would be wholly unreasonable 
to expect them to complete the contract, and that it was 
best that the whole incident of the flying should be forgotten 
In his (his lordship’s) opinion it was 
unreasonable to expect the defendants to perform the rest 
of the contract, and they should be released from it. The 
defendants’ damages should include the money paid by them 
to the plaintiffs for the flight which had done them so much 
harm, and also that spent on the advertising to put the 
matter rignt. Care must be taken not to ceive 
damages for injury to reputation. The only loss for which 
damages could be given was pecuniary loss. Many small 
ereengrocers, customers of the defendant company, had been 
unable to sell Batchelor’s peas since Armistice Day, 1937. 
Considering all the circumstances, he (his lordship) would 
award the defendants £300 in all. He hac ne doubt that that 
figure was too low, but the defendants could bave come 
with better evidence of loss if they bad wanted a higher 
figure. Accordingly, there would be judgment for the 
plaintiffs for the sum which they claimed, a declaration 
that the defendants were no loneer bound hy the contract, 
and judgement for them for £800 on the counter-claim with 
mutual set-off. 

CounsEL: Ashton W. 
Lynskey, K.C., R.A. 
defendants. 

Soxuicirors: Torr & Co., for Aler 
Ellis, Bickerstelk & Co.. for Claude 
Sheffield, 


as soon as possible. 


general 


Roskill. for the plaintiffs : Gy. J. 
Willes, and J. D. Cantley, for the 


Browne. of Grimsby : 


Barker, Elliot & Co. ot 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


London County Council ». Davis. 


Branson, Humphreys and du Pareq, JJ. 
7th May, 1938. 


Suors—Ciosina Hours—-SaLe Arrer Hours or Newty 
BAKED BrEAD—-Excreprion IN) Favour or * NEWLY 
COOKED Provistons ’’—-WHETHER BREAD “INCLUDED 


Suors (Hours or Ciosine) Act, 1928 (18 & 19 Geo. 5, 6.33), 

Sched., para. 1 (pb). 

Appeal hy case stated from a decision of a metropolitan 
magistrate. 

An information was preferred on behalf of the London 
County Council, the appellants, against the respondent, 
Linda Davis, charging her with not having closed a certain 
shop for the serving of customers at and after 8 p.m. on a 
certain day, contrary tos. 1 of the Shops (Hours of Closing) 
Act, 1928, thus committing an offence against the Shops Act, 
1912, so that she became liable to a fine under s. 8 of the Act 


of 1928. The following facts were proved or admitted : The 
shop in question was a shop within the meaning of the Shops 
(Hours of Closing) Act, 1928. The respondent was the occupier 


of the shop, and sold general provisions there. At 9.55 p.m. 
on the day in question, a customer was served with newly 
baked bread rolls to be consumed off the premises, and 
another customer was served with half a loaf of newly-baked 
bread, also to be consumed off the premises. It was agreed 
that the respondent could lawfully open her shop after & p.m. 
for the serving of customers with ‘ newly-cooked provisions 
as provided by para. 1 (b) 


to be consumed off the premises ” 
It was contended for the 


of the Schedule to the Act of 1928. 
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appellants, inter alia, that to be within the 
meaning of that term, para. 1 (6) of the Schedule, the article of 
food sold must consist wholly or in part of meat. Reference 
was made to Scheds. [ and IT to the Shops (Sunday Trading 
Restriction) Act, 1936 


transactions was a serving 


* provisions ao 


The magistrate was of opinion that 

ve vy of customers with 

newly cooked provisious to be consumed off the prenitses, ; 
and dismissed the information. 

BRANSON, J., said that it aj peared to him that the word used 

hy the Statute bemg the widest that could be thought of to 

there reason for the 


include every kind of eatable, was no 


court to restrict the language used by Parliament. If reference 
was to be made to the supposed intentions of Parliament, it 
him that the 
to the desire of the 
Uhot supper and take it home, 
not interested in the kind of food sold, so long as it was new ly 
Counsel for the appellants had suggested analogies 
from the Shops (Sunday Trading Restriction) Act, 1956, 
He (his lordship) thought that it was rather difficult to draw 


1936 


cemed to exceptions pointed Very distiictly 
Leotslature te allow people, who wished to 
to do so. Parliament was 


( ooked. 


from the language of an Act of inferences as to the 


meaning in 1928 of a word like ~ provisions,” which was in no 


ense a term of art. He thoucht that the appeal should be 
dismissed, 
Humrureys, J., said that he found it impossible to decide 
any what the Legislature intended. 
Although the Aet contained the veneral statement that shops 
were to be closed, almost every trade that could be imagined 
ited in some degree or other. He was very glad that 


in the first instance whether 


the Case on basis of 


Was CXCC} 
it did not fall to his lot to decide 
the words ~~ newly-cooked 
haked brea St 
ipplied to bread, as to which the usual newly 
haked” It he that | could be 
tiributed to Parliament it did not intend to include bread tm 
But the magistrate, who might 


provisions included newly 


He had never heard the word ~ newly-cooked ° 
word was 
micht any intention at all 

newly-cooked provisions.” 
be taken to know the usual habits of the peo le of (freenwich, 
had decided that it included bread 
any principle of law. 

CouNnseL: Geoffrey Hutchinson, for the appellants: FB. 7. 
Rhymer, for the respondent. 

Sonrerpors 2 oJ. R. Howard Roberts : W. Hemming. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.! 


He had not fone wrong In 


(reorge N. 


McCarthy ». British Oak Insurance Co. Ltd. 
Atkinsor, J. 20th May, 1938, 
INSURANCE (Motror)—Car Nor INSURED IF DRIVEN ror HIRE 
KXCURSION WITH PASSENGERS Paytnac ror PETROL AND 
Ou—No Prorir to Driver—Accipent—DAMAGES 
AWARDED AGAINST Driver—LtiaBiLity oF INSURERS. 
Action tried by Atkinson, J.. without a jury. 
The plaintiff was injured in a collision with a ear driven by 
Roskam. He Roskam in 
default of appearance, but, Roskam being unable to pay 
anything, the plaintiff sued the defendants with whom the 
owner of the ear driven by Roskam had insured it. On the 
occasion in question, the owner of the car had lent it to 
Roskam for a pleasure drive to Southend, receiving no 
payment for the loan. The accident happened during the 
drive. The policy applied where anyone was driving the car 
with the owner's permission, but the defendants were not to be 
liable for the result of any accident happening while the car 
was being driven for hire. [Evidence was given that Roskam’s 
passengers arranged that they would pay for the petrol and 
oil, but that they did not pay him anything more ; that they 
paid about 10s. ; that Roskam was out of work at the time ; 
that all that was paid to Roskam before the accident was what 
he paid for petrol and oil, and two quarts of beer, the beer 
being for the use of the company generally. It was contended 
for the defendants that the passengers were paying Roskam 


one, recovered damages against 





that in the circumstances the car was being 
driven for hire within the meaning of the policy ; that Wyatt 
v. Guildhall Insurance Compa: y | 1937 | 1 K.B. 653; 81 Son. J. 
358, was exactly in point; that Roskam would not have taken 
his friends to without and that the 
a payment was made, even if only the out-of-pocket 
the 


for conveyance ; 


Southend payment ; 
moment 
expenses for petrol and otl, there wa tL hirme within 
meaning of the policy. 

ATKINXsoN, J., that foskam and his 
friends (who eventually became his pa had 
talking over the excursion to Southend, and they arranged 
that if had down, could 


borrow a car the passengers would pay for the petrol and oil. 


said for some time 


sengers) been 


Roskam. whose own car broken 


The defendants contended that the car was not being used for 
a social, domestic or pleasure purpose, but was being used for 
He (his lordship) thought that there was no doubt that 
and pleasure 
be looked at. 
contract for «a 


hire, 
the car was being used for a social, domestic, 


purpose The circumstances as a whole must 
meant a gentune business 

Wat. v. Guildhall Lusurance 
There the owner of the 


ease, and two people 


In hy View hire 


stipulated reward Company, 


supra, quite different. car was 


who were 
strangers to The 


money which they paid was clear profit for him, and their 


mdon im any 


im agreed to pay 


going to Li 
him for conveyance. 


had nothing to do with anv 
Here, Roskam did not make anything for 


conveyance social, domestic, or 
pleasure purpose. 
himself out of the drive, and there was 
friends and himself which could constitute 
There must be a declaration that, at 


the time of the accident, Roskam was a 


no arrangement what- 
ever between lis 
a legal contract of hire. 
person insured hy the 


policy, and the plaintiff? would have judgment for the sum 
claimed. 
COUNSE! {Iban Gordon, for the plaintiff: WM. D. Samuels, 


KC. and HW. Edmunds, for the defendants 
Musson & Co. ; Heritt, 


Larrister-at-Law.] 


Woollacott & Chown. 


SOLICLTO 


[Reported by RK. C. CALBURN, Esq., 


Kawasaki Kisen Kabushiki Kaisha of Kobe ~. Bantham 
8.8. Company, Limited. 

Goddard, J. 25th May, 1938. 

Oprion OF CANCELLATION IN 

MEANING oF “ War.” 


CHARTER-PARTY 
WAR INVOLVING JAPAN 


SHIPPING 
EVENT OF 
Special case stated by an arbitrator. 

By a charter-party, dated the 2nd June, 1936, a steamer, 
the ss. “ Nailsea Meadow,” belonging to the owners, was 
taken on a time charter by the charterers. Clause 31 of the 
charter-party provided : “* Charterers and owners to have the 
liberty of cancelling this charter-party if war breaks out 
involving Japan.” On the 18th September, the owners 
gave the charterers notice withdrawing the from 
service and cancelling the charter on the ground that war 
had broken out involving Japan. The charterers, having 
contended that the cancellation was wrongful, claimed damages. 
which the present arbitration arose. At the 
hearing of the arbitration the charterers that 
extensive fighting had taken place between the armies of 
China and Japan, but they that on the 
I8th September, 1937, those countries were not at war on 
the ground infer alia that no declaration of war had been 
made by China or Japan. The owners contended, inter alia, 
that the words used in Clause 31 of the charter-party should 
be given their ordinary and popular meaning rather than their 
technical and scientific meaning in international law. The 
umpire found that the military operations in September, 
up to and including September 18th, were undertaken by 
both Japan and China, animo belligerendi, and that, so 
far as it was a question of fact, by the 18th September 
war had broken out involving Japan and that the military 
operations constituted a war, in the ordinary and popular 
Subject 


steamer 


in respect of 
conceded 


contended 


meaning of that word, between Japan and China. 
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eoneeeeecnenennens 
to the opinion of the court, he accordingly awarded that the In all the eircumstances, he (his lordship) thought that the 


harterers were not entitled to recover damages acainst the 
owners. 

GopparD, J., said that he adopted as a definition of war 
that given by Mathew, J., in Driefontein Consolidated Gold 
Vines Ltd. v. Janson [1900] 2 Q.B. 339, at p. 343, and that 
it was difficult to understand how any ordina 
evard the state 
of 


tate of war between two other countries existed or 


ry person could 
of things existing in China as other than a 


On the question whether the existence of 


state war 

not, 

t was argued that the court could not have the fact proved 
the ordinary way by evidence, but must apply for informa 

tion to the Foreign Office. 

‘ that, the \ 


He would not express an opinion 
because, In 


iew which he took of the case, 
t did not arise. He thought that the parties intended the 
ord “war” in this clause to have the meaning which 
ordinary commercial men or, for example, the captain of 
4 tramp steamer would give to it. They meant that if an 
armed conflict broke out between Japan and some other nation 
that would justify putting an end to the charter. The 
aarties did not intend to become involved in the nice 


listinctions drawn by writer 
vo when condition 
tervention, peaceful blockade, peaceful 

He decided the « as Pickford, J.. 
Bolivia v. Indemnity, de., Co. 


international Tw, W riting 


Ol 


ony a were litte rent, het ween reprisals, 


penetration and 
de { ide d Re public 
Lid. [1909] 1 K.B. 785, 


ase 


on the ground that, in a document used by business men for 
Husiness purposes, the language used must he given the 
meaning which would he viven to it hy ordinary persons 
rather than the meaning to which it might he extended by 


international law. Thi 
right and the award must be upheld. 
COUNSEL: Sir Stafford Cripps, mac. 
ie charterers: H. U. Willink, K.C., 
for the shipowners. 

Ince, Roscoe, 
Pratt and Geldard, Cardift 


[Reported by R. C. CALBURN, 


vriters on winpire was, therefore, 


and P. 
and @€ 


De rlin, for 
Miller, 


7 
jril 


SOLICITORS : 


Wilson 


Thomas Coo pe rand Co. 


and Gionr -. for Allen 


Iisq., Barrister-at-Law. | 


W. J. Tatem Ltd 

Goddard, J. 
CHARTER-PARTY CAPTURED 
PARTIES PosstIBLE CAPTURE 
WHETHER CHARTER FRUSTRATED. 


. Gamboa. 

30th May, 195%. 

SHIPPING 
PION BY 
MATERIAL 


SHIP CONTEMPLA- 


OF WHETHER 
Action claiming balance of hire due under a charter-party. 


The s.s. Molton was let on hire to the defendant Gamboa 
by a charter-party, ¢l. | of which provided : ** Steamer to be 
employed within following limits : North Spain (Government 
ports) and French Bay ports for of the civil 
population from North Spain.’ The hire was to be for thirty 
days from the Ist July, 1937, at £250aday. The steamer was 
delivered to the defendant at Santander on the Ist July. 
and she carried between 1,700 and 1,800 refugees to a French 
port 


Tne evacuatior 


She then returned to Santander to pick up other 
refugees, but while there, on the Ith July, she was captured 
by the Nationalists and taken by them Bilbao. 
Eventually she was released on the 7th September, and then 
she went to Bordeaux. she was redelivered the 
plaintifis on the 16th September. The defendant ) 
paid hire up to the 3lst July, 1937, but refused to pay hire 
for the period from 3lst July to 16th September, contending 
that the charter-party had been frustrated by the seizure 
of the steamer. The plaintiffs accordingly claimed £11,656 5s. 
for unpaid hire. 

GopDARD. J... said that the defendant contended that. as 
soon as the steamer was seized, the contract was 


was to 


where to 


1 
au 


frustrated, 
and all rights and liabilities of both parties came to an end 


Ph plaintiffs contended that. in this particular case, there 
was no frustration, because the possibility of seizure must 


possible destruction of the steamer had been in) contem 
| plation, but that the seizure and detention for a long time 
| 


doct 


had not. The 
number of judgments 


ine of frustration had been developed 
rely 
Haldane 


‘ ; 
frglo 


since 1916, and 


frustration 





he would 
given by Lord 
s/ amship Com pan 'p Limited 
Limited ((1916] 2 ALC. 


Sumner in Societe 


he ce wi rhypt io ) of 

7 Al E ? 

Tamplin 
/ 


; 207 , 
Tervcan be of), and 


Franco 


; | 
for the 


C'on Pay 


Lord 
&e. (1922), 29 


plaintiffs contended that there could not be frustration where 


1 . 
approved 1\ Larrinaga vs 


Americaine Com. Cas. 1. Counsel 
said to cause the frustration must hay 

the parties. But. if, as he (his lordship) thought. 
foundation of t} 


the circumstances 
foreseen by 


the true ie doctrine was that the contract 


depended on the continued existence of a certain state of fact 

then. whether the destruction of that state of facts had or had 
not heen in the contemplation of the parties would make ho 
difference. The parties might provide for what was to be 


done if a particular event happened : hut if they did not, 


and that event destroved the foundation of the contract. 
there was frustration. Here there was a high rate of hire, 
the limits of trade were narrow, and the specihe purpose 
of the charter was the evacuation of the civil population 


The obvious foundation of the contract was, in his Oplhion, 
The charter 


seizure, and 


destroyed aS SOO as the steamer Was seized, 


was, frustrated from the time of the 
there must be judgment for the defendant. 
CounseL: Sir Robert Aske, K.C. and Cyril Miller, 
plaintiffs: HU. Wilitnk, KC. and W. L. McNair, 
defendant. 
SOLICITORS Sinclar, 


avd Roche , Cardiff 2 


therefore, 


for the 
for the 
Roche & Vaughan 
Petch & Co. 


[Reported by R.( 


Temperley for 


CALBURN, Esq., Barrister-at-Law. | 


Court of Criminal Appeat 
R. v. King. 


Lord Hewart. C.J.. Branson and Humphreys, mA 
5th Mav, 1938. 


CrimInAL LAW—RecE!tvING—-FLAT BEING SEARCHED BY 
PoLicE—StToLeEN GOODS PRODUCED BY OCCUPIER —FLAT 
VISITED BY PRISONER WHILE POLICE THERE—GoopDs 
HANvDED to PRISONER BY OccUPIER—WHETHER Goops 


REDUCED INTO POSSESSION OF POLICE BEFORE RECEIVED. 


Appeal against conviction. 
The appellant, King, was convicted with one, Burns, at 
London Sessions of receiving stolen goods knowing them to 
have been stolen. \ fur coat stolen from a 

| On 2nd February, 1938, which was shortly after 


Was house in 
London. 
wards, the police visited a flat in London and found Burns, , 
who. realising that the police wer going to search the flat, 
admitted the theft and produced a fur coat wrapped in a 


parcel, \ police officer gave evidence that the telephone 
bell then range when he was examining the contents of the 
parcel, The telephone conversation, so far as the police heard 
it. was: * Ves no Come along as arranged.” 


The police suspended their operations so that the person 
spoken to might come as arranged. Twenty minutes later, 
whether or not it had been arranged, the appellant, King, 
arrived at the flat. The police officers. who were hiding, 
heard King say, after being admitted by Burns, ** I have come 
for the coat. Harry sent me.’ Burns handed the coat to 
King, which. the court held. enabled it to be said that King 
was sufficiently in possession of the coat. 

Humpnreys, J., delivering the judgment of the court, said 
that it had been contended by counsel for the appellant that 
he could not be convicted of recelving the coat, whether it 
had been stolen or not. because it was not stolen at the time 
when he received it, and that the facts came within the class 





from the first have been in the contemplation of the parties. ¢ 


of case in which it had been held that. if the owner had come 
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into possession of the goods before they had come into the 
possession of another person, they were no longer stolen 
property. In addition to Req. v. Dolan (1855), Dears C.C, 
136: Reg. v. Schmidt (1866), L.R. 1 C.CLR. 15: and Reg. v. 
Hancock & Baker (1878), 38 L.T. 787, there was Reg. v. 
Villensky [1892] 2 Q.B. 597, where, according to the head 
note, it was held that ~ as the person in whom the property 
was laid had resumed possession of the stolen property 
(before its receipt hy the prisoners), it had then ceased to be 


stolen property, and the prisoners could not be convicted of 


receiving it knowing it to have been stolen.” That was the 
law as upheld by the Court of Criminal Appeal. The facts 
of the present case, however, failed to show that the stolen 


property had been reduced into the possession of the owner 


which, of course, it had not been 
the police, at the time when it was received hy the appellant. 
There was no doubt that it would, in a very few minutes, 
have been reduced into the Possession of the police, which 
would have been sufticient for the purpose of the legal 
argument that it was no longer stolen property. On the 
facts of the present case, however, there was ample evidence 
(if there was any receipt at all by King, though he did not 
admit it) that, at the time of the final possession of the coat, 
it had not been in the possession of the police officer, and was 
The appeal must therefore be dismissed. 


stolen property. 
(yr, (yr. Raphael, 


CounsEL: Edward Clarke, for the appellant : 
for the Crown. 

SOLICITORS : Registra) of the Court of Criminal Appeal - 
Director of Public Prosecutions. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.} 
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Societies. 
The Hardwicke Society. 


[IX-PRESIDENTS’ DEBATE. 

\ meeting of the Society was held on Friday, Ist’ July, 
in the Middle Temple Common Room, the President, Mr. G. E. 
Llewellyn Thomas, in the chair. Mr. G. KE. Crawford (president 
1922-23) moved: ‘* That this Hlouse would rather be married 
to Mrs. Beeton than to Greta Garbo.’ Mr. J. A. Petrie 
(president 1936-37) opposed. Mr. L. Morgan May (president 
IYTS-19) spoke third. There also spoke: Mr. P. B. Morle 
(president 1908-04), Master Valentine Ball (president 1904- 05), 
Sir John Seymour Lloyd (president 1907-08), Mr. Geoffrey 
Tyndale (president 1920-21), Mr. Colin) Pearson (president 
1931-32), Mr. T. F. Southall, Mr. Lewis Sturge (hon. treasurer), 
Mr. Reginald Jones, Mr. J. P. Hodge, Capt. C. O. Cummins, 
Mr. Lawrence Travers, Mr. A. W. Ganz, the President (having 
vacated the chair), Miss Morgan Gibbon, Mr. S. Nissim, 
Mr. M. Cochrane,and Mr. R. H. Hunt. The hon. Mover having 
replied, the House divided, and the motion was lost’ by 
one vote, 


The Union Society of London. 


The annual dinner of the Union Society of London was 
held on Wednesday, 15th June, at the Connaught) Rooms, 
Great Queen Street. The President (Mr. D. W. Dobson) was 
in the chair and those present included The Right Hon. Sir 
Boyd Merriman, O.B.E.. the Marquess of Reading, M.C., K.C., 
Lord Horder, G.C.V.O., M.D., Mr. Wickham Steed, The Hon. 
P. T. T. Butler, Mr. H. Moses (Hon. Treasurer), Mr. D. F. 
Brundrit, Mr. C. R. Hurle-Hobbs, Mr. Salter Nichols, Mr. K. 
Ingram, Mr. J. A. Grieves, Mr. M. Buckland, Mr. H. F. Ryan, 
Mr. J. H. Bassett, Mr. M. N. Clarke, Mr. A. D. Russell-Clarke, 
Mr. RK. W. Orme, Mr. E. Moses and Mr. M. I. Mail (Hon. 
Secretary ). 

The annual general meeting of the Society was held on 
Wednesday, 29th June, in the Middle Temple Common Room. 
The following were elected officers of the Society for the 
ensuing year: President, Mr. H. Moses; Vice-President, 
Mr. R. W. Orme; Treasurer, Mr. M. I. Mail; Secretary, 
Mr. B. L. Henson. The following were elected to the com- 
mittee: Mr. D. F. Brundrit, Mr. D. W. Dobson, Mr. M. 
Buckland, and Mr. C. EK. Depinna. 


or into the possession of 





Parliamentary News. 
Progress of Bills. 
House of Lords. 
Bacon Industry Bill. 


Read First Time. 
Baking Industry (Hours of Work) Bill. 


5th July. 


Read Third Time. Oth June. 
Blackburn Corporation Bill. 

Commons Amendments agreed to. 80th June. 
British Museum Bill. 

Read Second Time. [5th July. 
Canterbury Gas and Water Bill. 

Read Second Time. [6th July. 


Clacton Urban District Council Bill. 
Reported, with Amendments. 
Cowes Urban District Council Bill. 


[29th June. 


Read Third Time. [5th July. 
Criminal Procedure (Scotland) Bill. 
Reported, without Amendment. [5th July. 


Derwent Valley Water Board Bill. 
Reported, with an Amendment. 
Essential Commodities Reserves Bill. 


(29th June. 


Read First Time. [5th July. 
Fire Brigades Bill. 

Read First Time. [6th July. 
Harwich Harbour Bill. 

Commons Amendments agreed to. [5th July. 
Herring Industry Bill. 

Reported, without Amendment. [5th July. 
Hlire-Purchase Bill. 

In Committee. [5th July. 
Imperial Telegraphs Bill. 

Read First Time. [6th July. 
Inheritance (Family Provision) Bill. 

Read Third Time. [6th July. 
Local Government (Hours of Poll) Bill. 

Read First Time. [5th July. 
Marriages Provisional Order Bill. 

Read Third Time. [5th July. 
Ministry of Health Provisional Order (Bucks Water Board) 

Bill. 

Read First Time. {30th June. 
Ministry of Health Provisional Order (Calne Water) Bill. 

Read Second Time. [6th July. 


Ministry of Health Provisional Order (Cholderton and District 
Water) Bill. 

Read Second Time. [6th July. 
Ministry of Health Provisional Order (Church Stretton) Bill. 
Read First Time. [80th June. 

Ministry of Health Provisional Order (Cirencester) Bill. 
Read First Time. [5th July. 
Ministry of Health Provisional Order (llorsforth) Bill. 
Read First Time. [30th June. 
Ministry of Health Provisional Order (Keighley) Bill. 
Read Third Time. , [5th July. 
Ministry of Health Provisional Order (Llandrindod Wells) 
Bill. 
Read First Time. {30th June. 
Ministry of Health Provisional Order (Rawmarsh) Bill. 
Read First Time. {30th June. 
Ministry of Health Provisional Order (Torquay) Bill. 
Read Second Time. [6th July. 
Ministry of Health Provisional Order (Wath-upon- Dearne) 
Bill. 

Read First Time. 
Penzance Corporation Bill. 
Read Third Time. [5th July. 
Pier and Harbour Provisional Order (Clacton-on-Sea) Bill. 
Read Second Time. [5th July. 

Post. Office (Sites) Bill. 
Reported, without Amendment. 
Registration of Still-Births (Scotland) Bill. 
Read Second Time. 

Road Haulage Wages (No. 2) Bill. 
Amendments reported. [6th July. 
Shropshire, Worcestershire and Staffordshire Electric Power 

(Consolidation) Bill. 
Commons Amendments agreed to. 
War Department Property Bill. 
Read Third Time. [5th July. 
West Hartlepool Corporation (Trolley Vehicles) Provisional 
Order Bill. 
Read First Time. 
Young Persons (Employment) Bill. 
Amendments reported. 


[5th July. 


[6th July. 


[5th July. 


[5th July. 


[30th June. 


{30th June. 
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House of Commons. 


\liens Restriction (Blasphemy) Bill. 
Withdrawn. 
\liens Restriction (Blasphemy) (No. 2) Bill. 
Read First Time. 
Anglo-Turkish (Armaments Credit) Agreement 
In Committee. 
Bacon Industry Bill. 
Read Third Time. 
Bristol Corporation Bill. 
Reported, with Amendments. 
Coal Bill. 
Lords Amendments considered. 
ssential Commodities Reserves Bill. 
Read Third Time. 
‘inance Bill. 
Reported. 
ire Brigades Bill. 
Read Third Time. 
‘ood and Drugs Bill. 
Read Second Time. 
Hlarwich Harbour Bill. 
Read Third Time. [Ist July. 
Housing (Agricultural Population) (Scotland) Bill. 
Lords Amendment agreed to. [4th July. 
Imperial Telegraphs Bill. 
Read Third Time. 
Local Government 
Read Third Time. 
London and North Eastern Railway Bill. 
Lords Amendments agreed to. [Ist July. 
Milk (Extension and Amendment) Bill. 
Read Second Time. {4th July. 
Ministry of Health Provisional Order (Cirencester) Bill. 
Read Third Time. [80th June. 
Ministry of Health (Wath-upon- Dearne) 
Bill. 
Read Third Time. 
Naval Discipline (Amendment) Bill. 
Reported, 

Nottingham Corporation Bill. 
Reported, with Amendments. 
Protection of Animals (No. 2) Bill. 

Read Second Time. 
Redear Corporation Bill. 
Lords Amend.nents agreed to. [Ist July. 
Restoration of Mills in Rural Areas Bill. 
Read First Time. 
Shropshire, Worcestershire and Staffordshire Electric 
(Consolidation) Bill. 
Read Third Time. 
Southern Railway Bill. 
Lords Amendments agreed to. | Ist 
Stanmore Unused Burial Ground Bill. 
Read Second Time. 
Stockton-on-Tees Corporation 
teported, with Amendments. 
Swinton and Pendlebury Corporation Bill. 
Lords Amendments agreed to. | Ist 
Welsh Chureh (Amendment) (Re-Committed) Bill. 
Read Third Time. [5th July. 
West Thurrock Estate Bill. 
Read Third Time. 


[30th June. 
[4th July. 
Bill. 

[5th July. 


30th June. 





[4th July. 


[6th July. 


[4th July. 


{380th June. 


[5th July. 


[5th July. 


[5th July. 


(Ilours of Poll) Bill. 
[80th June. 


Provisional Order 
[80th June. 
[5th July. 


[6th July. 


[5th July. 


[6th July. 
Power 


[4th July. 
July. 

[4th July. 
Bill. 


[30th June. 


July. 


{6th July. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve the appointment 
of Mr. Ertc Weston, at present Judicial Commissioner, 
Western India States Agency, to be a permanent Judge of 
the Court of the Judicial Commissioner in Sind in succession 
to Mr. D. C. Mehta, with effect from 27th November. 

The King has approved the appointment of Mr. JAMES DALE 
CASSELS, K.C.. to be a Commissioner of Assize to go the 
Northern Circuit (Manchester). Mr. Cassels will sit to assist 
Mr. Justice Greaves-Lord and Mr. Justice Tucker. 

The Colonial Office announces the following appointments 
in the Colonial Legal Service : 

Mr. A. W. BELLAMY, appointed Magistrate, Malaya. 
Mr. C. F. WILnLIAMs, appointed Assistant Commissioner 
of Lands, Gold Coast. 

The Chaneellor of the Duchy of Lancaster has appointed 
Mr. GEOFFREY L. Wricut, of Chapel Street, Preston, to be 





Keeper of the County Palatine Seal in the place of Mr. J. J. 
Dallas, resigned. Mr. Wright was admitted a solicitor in 
1920. 

Mr. E. W. Nicnorson, deputy Town Clerk of the City of 
Westminster, has been appointed Town Clerk of the Metro- 
politan Borough of Chelsea in succession to Mr. S. H. Steele, 
who recently retired. Mr. Nicholson, who was formerly Town 
Clerk of Penzance, was appointed deputy at Westminster in 
1933. 

Mr. STANLEY HOWARD ELDRED CRANE, solicitor, of 
St. Albans, has been appointed Town Clerk of St. Albans 
in succession to Mr. Wm. G. Marshall, who has retired owing 
to ill-health. Mr. Crane, who was admitted a solicitor in 
1922, was formerly assistant Town Clerk. 

Mr. EDWARD SMITH, solicitor, Town Clerk of 
Lanes, has been appointed Town Clerk of Bexhill. 
was admitted a solicitor in 1927. 

Mr. Crecin M. Pratt, solicitor, of Barnsley, has 
appointed Clerk to the Cudworth Urban Distriet Council in 
succession to the late Col. W. EK. Raley. Mr. Pratt was 
admitted a solicitor in 1914. 


Middleton, 
Mr. Smith 


been 


Notes. 


The directors of the Midland Bank, Ltd., announce an 
interim dividend for the half-year ended 30th June last at 
the rate of 16 per cent. per annum, less income tax, payable 
on 15th July next. The same rate of dividend was declared 
& year ago. 

A notice of the death on 4th July of Mr. Caleb William 
King, in his eighty-fourth year, for sixty-seven years a 
faithful and valued clerk to Gamlen, Bowerman & Forward, 
of Gray’s Inn, and their predecessors, appeared in The Times 
Jast Wednesday. 

Mr. Arthur Hugh Brabazon Talbot-Ponsonby was elected 
president of the Land Agents’ Society at the annual general 
meeting held on 30th June. At the annual dinner of the 
Society the same evening at the Park Lane lHlotel, Lord 
Justice Scott proposed the toast of ** The Landed Industry.” 


Sir William Prescott, chairman of the Metropolitan Water 
Board, has been selected by the advisory committee of the 
Blackburn Conservative Association as prospective National 
Government candidate for Blackburn in succession — to 
Sir Walter Smiles, M.P., who is retiring to devote himself to 
political affairs in Northern Ireland. 

Sir Knoch Hill has retired from the general managership 
of the Halifax Building Society. He has served for thirty-six 
years, for the last eight years as president, and will remain a 
director of the Society. The directors have elected Mr. D. W. 
Smith, the deputy general manager of the society, and 
Mr. F. EK. W. Howell, Town Clerk of Manchester, to be general 
managers of the society. 


The Essex County Council some time ago invited private 
owners and solicitors to deposit their old court rolls and 
deeds at the County Hall, Chelmsford, where provision was 
made for them to be preserved without loss of ownership 
to those who placed them in the county’s keeping. A grati- 
fying response was made to the invitation, and historical 
documents relating to all parts of Essex have been received, 
the earliest dating from about 1300. The documents are 
kept in the County Records Office and are accessible to 
students. 

Three lay justices sitting in No. 3 Court at Bow Street 
on Monday afternoon, says The Times, dealt’ with eighteen 
motorists and forty-three cases 
against income tax defaulters. This is the first time that lay 
justices have sat at Bow Street. They have been appointed to 
relieve the four stipendiaries there of a great deal of pressure 
of work, especially in regard to traffic offences, which now 
exists. The stipendiaries will continue to deal with all 
indictable and other more important cases. There are 
thirty justices on the rota for Bow Street. 


Mr. F. L. Collins, F.1.A., who, for the past eighteen years 
has filled the post of Actuary and Secretary to the General 
Reversionary & Investment Company, has expressed his 
wish to retire, and the Directors, in accepting his resignation 
with regret, have appointed Mr. T. L. Fielder, F.1.A., in his 
stead. Mr. W. M. Jones, A.L.A., who has been Assistant 
Secretary for the past eighteen years, has reached the age of 
retirement, and his place will be filled by Mr. A. Gardner, 
F.1.A., under the title of Assistant Actuary. These changes 
are to take effect as from 80th September, 1933. 


minor summonses against 
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Stock Exchange Prices of certain 


1 
At the annual meeting of the Coroners’ Society of England | 
and Wales. on 30th June, Mr. Wills Taylor, coroner for + 
West Surrey, was elected president of the society. Dr. 
| 


| Trustee Securities. 
Beecher Jackson becomes senior vice-president, and Mr. 


W. Carlile, Doncaster, junior vice-president. Sir Walter | Bank Rate (30th June. 1932) 2%. Next London Stock 
Schroder. who has been secretary for thirtv-six vears,. Exchange Settlement, Thursday, 2Z\st July 1938. 

announced his wish to retire, and the assistant secretary. Middle Flat t Approxi- 
Mr. F. Danford Thomas, City coroner, was elected his suc- Div Prive Fiterost mate Yield 
cessor. The annual dinner was held at the Holborn Months ‘— Yield. we. 
Restaurant that evening, when Lord Atkin proposed the toast — — 


of the Society. 
ENGLISH GOVERNMENT SECURITIES 


Southwark Borough Council has been notified of the : 
decision of the Government to inquire into the present Consols 4% 1957 or after... ; vA 1108 
“4° . ] 3 4 » Boal Ae Consols 24° ° awe ee JAJO 76] 
position in relation to the levying of distress for rent, says oes ~ One Q7 fter J 103} 
The Times. The council has accepted an invitation of the | War Loan 34 9 W962 ree = ane a 4 
Metropolitan Boroughs’ Standing Joint Committee to prepare Funding 4 /O Loan cn wa . IN 114} 
evidence in support of the necessity for prohibiting the levying Fundin ; % Loan 1959-60 . AO 
of distress without first obtaining a county court judge’s Funding 23% Loan 1952-57 ... JD a, 
order. The council will mainly devote its attention to cases Funding 28% Loan I 956-61 ... AO 915 
of all dwelling-houses coming within the classes specified | Victory 4% Loan Av. life 22 years MS) 1124 
in the Rent and Mortgage Interest Restrictions Acts, whether Conversion 5 Loan 1944-64 : MN 1143 
: ‘ 4 1 | Conversion 34°, Loan 1961 or after AO 103 
they have been controlled or decontrolled. \ report on tne . ani Dre 2% 
. 11 ' Conversion 3 Loan 1948-53 ; MS 1023 
result’ of these investigations will then be submitted to the /0 Loan 1944-49 10 100. 
Government Committee of Inquiry. Local Loans 3% Stock 1912 or after JAJO 894 
Bank Stock... ~— oe , AO 3463 

DEPARTMENTAL COMMITTEE ON VALUATION FOR © Guaranteed 23% Stock (Irish Land 
RATES. Act) 1933 or after ... - -. #4| S83) 
The Minister of Health, Mr. Walter Elliot, has appointed | Guaranteed 3° Stock (Irish Land : 
a committee with the following terms of reference: ‘* To Acts) 1939 or after ... ine a JJ 
consider allegations which have been made that a strict | India 44% 1950-55... ws _ 1124 
application to certain classes of property of the existing law India 34% 1931 or after = ote AJO 94 
of valuation for rating purposes would cause undue ‘wen 3 ship, India 3°/, 1948 or after 2 ._ JAJO 81 
and, if these allegations are found to be justified, to report Sudan 44° 1939-73 Av. life 27 years FA LO94xd 
what amendment of the law is desirable.” | Sudan 4% 1974 Red. in part after 1950 MN 1093 
“A 
J 
\ 





Conversion 24% 


90 


| 
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The members of the committee are: Maurice FitzGerald. | Tanganyika 4°/ Guaranteed 1951-7] 109xd 
Ksq., K.C. (Chairman), John Bond, Esq., O.B.E., Isaac | L.P.T.B. 439% “ 'T.F.A.” Stock 1942-72 JJ 106 
Dixon, Esq., F.S.1., D. T. Griffiths, Esq., A. G. Harfield, sq... Lon. Elec. T. F. Corpn. 24% 1950-55 BR, 91xd 
K.S.1., Walter Harvey, Esq., J. L. P. Wharton Hewison, Ksq.. | 
Neville Hobson, Esq., M.C.. J.P., G. W. B. McLeod, Esq.. | COLONIAL SECURITIES 
C.B.E., W. L. Raynes, Msq.. Lady Simon, John Thomas, Esq., | Australia (Commonw’th) 49% 1955-70 lJ 
J.P., H. Westwood, Esq., F.S.I. | Australia ‘ ommonw’th) 3% 1955-58 

Mr. F. J. Ogden and Mr. J. A. H. Macfarlane have been ‘Canada 4% 1953-58 Si 
appointed as Secretaries to the Committee. All communica- | *Natal 3°, 1929-49 ; oe “ou JJ 
tions relating to the work of the Committee should be New South Wales 34% 1930-50 Jd 
addressed to the Secretaries. Departmental Committee on New Zealand 3° 1945 
Valuation for Rates, Ministry of Ilealth, Whitehall, London, Nigeria 4 1963 _ 

S.W.I1. Queensland 34°, 1950-70 ; JJ 
*South Africa 34% 1953-738 ... JD 
Victoria 34% 1929-49 
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Wills and Bequests. 
Mr. Leonard Mark Kennaway. solicitor, of Teignmouth, CORPORATION STOCKS | 
left £19,809, with net personalty £18,173. Birmingham 3% 1947 or after . JJ 
Mr. Cieorge Henry Lowthian (SY). of Golders Grreen, retired i ign % 1940-60 one > : a 
solicitor, left £13,847, with net personalty £13,515. Syn cee 1937 or ther : = 
—_r seeds Jli OF i r oon Je 
Mr. Arthur Alexander MacNab, solicitor, of South | | swine. 34% Re omnes a Ey ee 
Ss of 17.7423 i c persone 17.556 ; 2 cde ‘gia uy = 
Kensington, left £17,721, with net personalty £17,556. anniek watts basil lers or by purchase... JAJO 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 


Court Papers. London County %% Consolidated 


: ; Stock after 1920 at option of Corp. MJSD 
Supreme Court of Judicature. | Manchester 39% 1941 or after FA 
; | Me tropolitan Consd. 24% 1920-49 ... MJSD 
; Group I. | Metropolitan Water Board 3% “ A” 
KMERGENCY APPEAL Cour R. JUSTE Mr. JUSTICE 1963-2003 N nie 10 
Rova. No. L. LUXMOORE. ih ARWELL Do. do. oR? 1934 2003 MS 
Witness Witness | jo, do. 32“ E 1953-73 a 
Part II. wt I. * Middlesex County Council 4% 1952-72 MN 
Ritchie Hicks Beach Ritchie Jones * Do. do. 44% ig: 50-70 sie a MN 
Blaker Andrews *Blaker ual hic Nottingham 3%, Irredeemable io 
More Jones *More Blade | Sheffield Corp. 34% 1968... 2. aa 
Hicks Beach Ritchie *Hicks Beach 
Andrews Blaker Andrews Hicks Bea ENGLISH RAILWAY DEBENTURE AND 
come Mace oumee noms | | PREFERENCE STOCKS 
Group I. Group I. Gt. Western Rly. 4°, Debenture JJ 108 
Mr. JUSTICE Mr. Justice Mr. JUSTICE Mr. JUSTICE | Gt, Western Rly. 44° Debenture ... JJ 1154 
Morton. BENNETT CROSSMAN. SIMONDS. ‘t. Western Rly. of | Yebenture J. 7. 
Non-Witness Witness Non-Witne Witness ‘t. Western Rly. 507 Rent Charge ... 7A 125} 
Part I. Part I. | Gt. Western Riy. 5% Cons. Guaranteed MA 1264 
Mr. Mr. Mr. Mr | Gt. Western Rly. y: Preference 110° 
Blaker Hicks Beacl Andrews Mot | Southern Rly. 4% Debenture JJ 106 
More Andrews Jones *Hicks Beach | gouthern Rly. 4% Red. Deb. 1962-67 JJ. 107 
Hicks Beach Jones Ritchic Andrews | Southern Rly. 50/, Guaranteed we MA 125} 
Andrews Ritchie Blaker Jon | Southern Rly. 57 Preference 108 
Jones Blaker More FRitchie , x on ‘ 
o Ritchie More Hicks Beach Blaker 
*The Registrar will be in Chambers on these days, and also on the seen rl coger gpaten ag ee as nas been onniai 
days when the Court is not sitting. at the earliest date ; in the case of other Sto ms, 08 at the latest nm an 
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